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Glossary

Term

Definition

accrued default
amount (ADA)

An amount of superannuation accumulated in a
situation where (a), the member has not given the
fund’s trustee any direction about how the amount
is to be invested, or (b), the amount is invested

in the fund’s ‘default’ investment option.

anti-hawking
provisions

Provisions set out in Sections 736, 992AA and
992A of the Corporations Act 2001 (Cth) that
prohibit offering financial products for issue or
sale during, or because of, an unsolicited
meeting or telephone call with a retail client.

Australian Credit
Licence (ACL)

A licence issued under the National Consumer
Credit Protection Act 2009 (Cth) that authorises
a licensee to engage in particular credit activities.

Australian financial
services licence (AFSL),
Australian financial
services licensee

A licence under the Corporations Act 2001 (Cth)
that authorises a person who carries on a financial
services business to provide financial services. A
licensee is the person who provides the services.

authorised deposit-
taking institution (ADI)

A body corporate authorised under the Banking
Act 1959 (Cth) to carry on a banking business
in Australia.

Bank Bill Swap
Rate (BBSY)

An interest rate used as a benchmark when
pricing financial products.

Banking Executive
Accountability
Regime (BEAR)

A piece of legislation set out in Part IIAA of the
Banking Act 1959 (Cth) and enacted in February
2018, the BEAR establishes accountability
obligations for authorised deposit-taking
institutions (ADIs) and their senior executives
and directors. It is administered by APRA.

buyer of last
resort (BOLR)

Arrangements whereby a licensee or an authorised
representative acquires the business of another
representative. The purchase price is determined
using a specific formula.

xvii
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Term

Definition

conflicted
remuneration

Any benefit, whether monetary or non-monetary,
given to a financial services licensee, or their
representatives, who provides financial product
advice to retail clients that, because of the nature
of the benefit or the circumstances in which it is
given could reasonably be expected to influence
the choice of financial product recommended by
the licensee or representative or could reasonably
be expected to influence the financial product
advice given to retail clients by the licensee

or representative: see Section 963A of the
Corporations Act 2001 (Cth).

enforceable
undertaking (EU)

An undertaking enforceable in a court. Issued
under the Australian Securities and Investments
Commission Act 2001 (Cth) and the National
Consumer Credit Protection Act 2009.

external dispute
resolution (EDR)

An independent service for resolving disputes
between consumers and providers of financial
products and services, as an alternative to the
court system.

financial product

Under the Corporations Act 2001 (Cth), a facility
through which, or through the acquisition of which,
a person makes a financial investment, manages
financial risk and/or makes non-cash payments.

financial services
entity

Defined by the Letters Patent as (among other
things) ‘an ADI (authorised deposit-taking
institution) within the meaning of the Banking Act
1959, ‘a person or entity required by section 911A
of the Corporations Act 2001 to hold an Australian
financial services licence, or who is exempt from
the requirement to hold such a licence by virtue of
being an authorised representative’, and ‘a person
or entity that acts or holds itself out as acting as an
intermediary between borrowers and lenders’.

xviii
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Term

Definition

Financial Services
Guide (FSG)

A guide that contains information about the
entity providing financial advice, and explains
the services offered, the fees charged and how
the person or company providing the service
will deal with complaints.

financial services
licensee

An individual or business that has been granted
an Australian financial services licence (AFSL)
by ASIC.

Future of Financial
Advice (FoFA)

A 2012 package of legislation intended to improve
the trust and confidence of Australian retail
investors in the financial services sector

and ensure the availability, accessibility and
affordability of high quality financial advice.

grandfathering
arrangements,
grandfathered

commission

Grandfathering arrangements allow for commissions
to continue to be paid to intermediaries who

sold financial products prior to the Future

of Financial Advice (FoFA) reforms that

would otherwise be classified as conflicted
remuneration. This source of revenue is

known as a grandfathered commission.

group life insurance

Life insurance where a group of people (for
example, members of a superannuation fund)
are covered by the one contract.

Household Expenditure

Measure (HEM)

A measure of what families spend on different
types of household items, calculated quarterly
by the Melbourne Institute of Applied Economic
and Social Research.

mortgage aggregator

An intermediary between mortgage brokers
and lenders. Mortgage aggregators have
contractual arrangements with lenders that
allow brokers operating under the aggregator
to arrange loans from those lenders.

mortgage broker

An intermediary between borrowers and lenders
of home loans.

Xix
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Term Definition

MySuper products Low-cost, simple superannuation products
for members who make no active choice about
their superannuation.

registrable A category of superannuation entity, regulated

superannuation
entity (RSE)

by APRA, that includes regulated superannuation
funds, approved deposit funds and pooled
superannuation trusts, but does not include
self-managed superannuation funds (SMSFs).

successor fund

Where a member’s benefits are transferred to a

transfer (SFT) successor fund. This is one of the few situations
where benefits can be transferred without the
member’s consent and is subject to strict regulation.

third party A person or business other than the borrower

guarantor who guarantees to pay back a loan if the borrower
does not.

Tier 1 Capital Capital against which losses can be written

off while an authorised deposit-taking institution
(ADI) continues to operate and can absorb losses
should the ADI ultimately fail.

trail commission

A regularly recurring commission to an intermediary,
such as a broker, based on a proportion of the
current or average loan balance and payable
periodically after the loan is made/drawn.

Distinct from a commission that is paid up front.

vertical integration

A description of the relationship between entities
where financial advice, platforms and funds
management are controlled by a single entity.

XX



Abbreviations

ABA Australian Bankers’ Association (now Australian Banking
Association)

ABARES Australian Bureau of Agricultural and Resource
Economics and Sciences

ACBF Aboriginal Community Benefit Fund

ACCC Australian Competition and Consumer Commission

ACL Australian Credit Licence

ADA accrued default amount

ADI authorised deposit-taking institution

AFA Association of Financial Advisers

AFCA Australian Financial Complaints Authority

AFSL Australian financial services licence

APRA Australian Prudential Regulation Authority

ASBFEO Australian Small Business and Family Enterprise Ombudsman

ASIC Australian Securities and Investments Commission

AUSTRAC Australian Transaction Reports and Analysis Centre

BEAR Banking Executive Accountability Regime

BOLR buyer of last resort

DRE dual-regulated entity

EDR external dispute resolution
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EU enforceable undertaking

FASEA Financial Adviser Standards and Ethics Authority
FoFA Future of Financial Advice (legislation reforms)
FOS Financial Ombudsman Service

FPA Financial Planning Association of Australia
FSC Financial Services Council

FSG Financial Services Guide

HEM Household Expenditure Measure

IDR internal dispute resolution

KPI Key Performance Indicator

LVR loan-to-value ratio

PDS product disclosure statement

RE responsible entity

RSE registrable superannuation entity

SFT successor fund transfer

SME small and medium enterprises

SMSF self-managed superannuation fund
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The Commission’s tasks

In the Interim Report | pointed out that the first paragraph of the Terms of
Reference obliged me to inquire into whether conduct might have amounted
to misconduct (as defined) and that the second paragraph required me to
consider whether any conduct, practices, behaviour or business activities by
financial services entities fell below community standards and expectations.

Although it repeats what has already been said in the Interim Report,
it is important to set out, again, my understanding of my tasks.

The term ‘misconduct’ is defined in the Letters Patent as including
four classes of conduct:

» conduct that constitutes an offence against certain laws;
» conduct that is misleading, deceptive, or both;

» conduct that is a breach of trust, breach of duty or unconscionable
conduct; and

» conduct that breaches a professional standard or a recognised
and widely adopted benchmark for conduct.

Consistent with the essential character of a Royal Commission (as a
non-judicial task) the Letters Patent require me to inquire into whether any
conduct might have amounted to misconduct. | am not asked to decide
whether conduct did constitute an offence, or other contravention of law. If
conduct might have amounted to misconduct, | am required and authorised
to decide whether the question of criminal or other legal proceedings should
be referred to the relevant Commonwealth, state or territory agency. Any
decision about bringing proceedings is a matter for the relevant agency,

not for me.

This report sets out conclusions | have reached in relation to the matters
explored in public hearings. | set out my conclusions about what happened,
what was done or not done, and what legal characterisations might attach
to or be associated with those factual conclusions.
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The conclusions | reach about whether conduct might have amounted
to misconduct are, and must be, based on the information that has
been assembled during the course of the Commission’s inquiries. Much,
but not all, of that information was provided by evidence given in the
course of public hearings; some was gathered in other ways, including,
for example, from submissions made to the Commission by financial
services entities and others.

The conclusions that | reach have no binding or enforceable effect, whether
against those who are said to have engaged in relevant conduct, against
others who have appeared in the course of public hearings or in any other
way. | cannot, and do not, decide whether evidence given in hearings
conducted by the Commission would support a finding of contravention

of law, if this evidence could be, and later was, adduced in properly
constituted criminal or civil proceedings.

In their submissions, persons given leave to appear have often emphasised
that a conclusion that there might have been misconduct should not be
reached lightly. Unsurprisingly, the submissions have been framed in the
language of the courtroom, with references to standards and burdens of
proof. And references of that kind (especially to notions of burden of proof)
originate in the essentially adversarial common law system of judicial trial,
in accordance with rules of evidence.

The processes of a Royal Commission, and hence of the inquiry | have
conducted, are radically different from those of a court conducting a trial.
The Commission is an inquiry instituted by the Executive. It is not bound

by the rules of evidence. The notion of a burden of proof has no application.
But the essential point made — that a conclusion that there might have
been misconduct should not be reached lightly — is undeniably true.

| cannot form a conclusion about what has happened or what has been
done or not done without my being persuaded of the relevant fact. And
as Dixon J pointed out in 1938, ‘[t]he seriousness of an allegation made,
the inherent unlikelihood of an occurrence of a given description, or

the gravity of the consequences flowing from a particular finding are
considerations which must affect the answer to the question whether

the issue has been proved to the reasonable satisfaction of the tribunal’.!

' Briginshaw v Briginshaw (1938) 60 CLR 336 at 361-2.
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The conclusions that | express in my reports (interim and final) may
have grave consequences. Allegations of misconduct are serious.

Members of society ordinarily do not engage in conduct that is dishonest.
Most members of society try to act within legal rules and regulations.

All of these are matters that | have striven to bear at the forefront of
consideration when forming the conclusions | express. Most especially has
that been so in respect of two kinds of conclusion — first, a conclusion that
conduct by a financial services entity (or by directors, officers or employees
of an entity or by someone acting on behalf of the entity) might have
amounted to misconduct, and second, the related but distinct conclusion
about whether the question of criminal or other legal proceedings should
be referred to the relevant Commonwealth, state or territory agency.

It will be seen that there are some cases in which | say that particular
conduct amounted to misconduct rather than that the conduct might be of
that character. | have thought it right to go so far in cases where the entity
concerned acknowledged in its submissions to the Commission that what
had happened amounted to misconduct. Apart from those cases, however,
| have sought to express no larger conclusion than that conduct might
have amounted to misconduct of a particular kind.

It will also be seen that | have referred aspects of the conduct described

in the following case studies to the Australian Securities and Investments
Commission (ASIC), the Australian Prudential Regulation Authority (APRA)
or, in some cases, both. Those references are in addition to the steps |
took, in November 2018, under Section 6P of the Royal Commissions Act
1902 (Cth), to communicate certain information to ASIC that | considered
related, or may relate, to contraventions of the Corporations Act 2001 (Cth),
in particular Section 1041G of that Act (engaging in dishonest conduct, in
the course of carrying on a financial services business in this jurisdiction,

in relation to a financial product or financial service).






Case studies:
Superannuation

Introduction

The Commission’s fifth round of hearings explored issues relating
to the superannuation industry.

The hearings focused on four topics:

» the proper use of members’ money, including inappropriate deductions
from members’ accounts (such as for services that were not provided),
failures to diligently manage investments and spending, and retaining
money instead of distributing it to members;

» arrangements between superannuation trustees, related parties, and
financial advisers, including where the trustee is part of a broader group;

» governance matters, including board composition, the adequacy
of the trustee board’s oversight, and merger proposals; and

» the response of superannuation trustees to legislative reforms
intended to promote superannuation members’ interests.

These topics sometimes overlapped within individual case studies.

One overarching theme recurred: the difficulties that trustees (principally
retail trustees) faced in dealing with conflicts between duty and interest. A
trustee must act in the best interests of members and prefer their interests
over the interests of anyone else. It will breach its duties if it disadvantages
its members or disregards their interests for its own, or others’, profit or
convenience. Contrary to many of the submissions made by retail trustees,
these duties are easily understood. But compliance with the duties in the
face of some competing interests appeared to be difficult.
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In a number of cases, what appeared to be a failure by a trustee to
discharge its duties concerned MySuper members or members who ought
to have been transferred to a MySuper product. In respect of those
members, trustees have additional and more specific duties. MySuper
members’ retirement savings are invested through a default product and, in
that way, those members have delegated all aspects of their superannuation
to the trustee.! For that reason, MySuper members may be seen as more
vulnerable than those who have made an investment decision: they depend
on the trustee’s judgment to place them in a position to receive the best
return possible, so they can grow their retirement savings.

The legislation imposes certain rules and characteristics on MySuper
products offered by trustees. MySuper products are designed to be low cost,
simple and transparent and to provide an appropriate investment strategy
for the member. They are designed to ensure that the financial interests

of members who make no active choice about their superannuation are
protected.? And they play a significant role in superannuation in Australia:

as at June 2018, total assets held in MySuper products was $675.6 billion.3

In the cases examined in the hearings, potential breaches of trustee duties
yielded no enforcement action by the regulators. It will be necessary to
consider whether the Australian Prudential Regulation Authority’s (APRA’s)
response was adequate.

The choices trustees make for their members can significantly affect
members’ retirement savings. And, in turn, members’ retirement savings are
affected by the way in which the regulator monitors and enforces trustees’
compliance with their duties, particularly in the case of MySuper products.

APRA’s mandate is to protect the Australian community by establishing
and enforcing prudential standards and practices designed to ensure that,

See, eg, Explanatory Memorandum, Superannuation Legislation Amendment
(Trustee Obligations and Prudential Standards) Bill 2012 (Cth).

See, eg, Explanatory Memorandum, Superannuation Legislation Amendment
(MySuper Code Provisions) Bill 2011 (Cth).

See APRA, Quarterly Superannuation Performance, June 2018
(reissued 31 August 2018), 6.
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under all reasonable circumstances, financial promises made by institutions
it supervises are met within a stable, efficient and competitive financial
system.* For superannuation, the promise to a beneficiary of the trust is
that the trustee will meet the reasonable expectations of the beneficiary in
providing their retirement benefits to them on their retirement or attainment
of 65 years. In this way, APRA is concerned with protecting the interests

of beneficiaries, and ensuring that the trustee operates in such a way

as to be able to meet those reasonable expectations.®

APRA is charged with the general administration of the provisions of the
Superannuation Industry (Supervision) Act 1993 (Cth) (the SIS Act) that
impose the best interests covenant® on trustees and directors of corporate
trustees.” The Australian Securities and Investments Commission (ASIC)
has general administration of those provisions to the extent that they
relate to the keeping of reports and disclosure of information.®

A breach of the best interests covenant gives a cause of action to a person
who suffered loss or damage as a result of the breach.® But a breach of

the best interests covenant attracts no penal consequence. It is not an
offence,' and, as the SIS Act currently stands, it does not give APRA a
basis to bring a civil penalty proceeding against the trustee (or its directors).
APRA's ability to seek a remedy under the SIS Act where there has been a
breach of the best interests covenant is limited: APRA may impose a licence
condition on the trustee’s registerable superannuation entity (RSE)
licence;" seek an injunction to restrain the trustee from engaging in the
conduct or requiring it to perform an act;? or, after conducting an

4 APRA, Statement of Intent, September 2018, 1.
See, eg, the definition of ‘prudential matter’ in SIS Act s 34C(4).

The best interests covenant is set out in s 52 (for trustees) and s 52A
(for directors of corporate trustees), in SIS Act Pt 6.

7 See SIS Act's 6(1)(b).

8 See SISActs 6(1)(d).

9 SIS Acts 55(3).

0 SIS Act s 55(2).

" See SIS Act s 29E(1). See also the definition of ‘RSE licensee law’ in SIS Act s 10(1).
2 See SIS Acts 315.
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investigation or examination under part 25, cause proceedings to be begun
in the name of the beneficiary to recover damages or property.*

The breach may be a failure by the trustee to comply with the condition
on its licence that the duties of a trustee are properly performed.™ APRA
may be able to direct the RSE licensee to comply with that condition.
But on their face, these are indirect means of enforcing compliance with
the covenants.

The Treasury Laws Amendment (Improving Accountability and Member
Outcomes in Superannuation Measures No. 1) Bill 2017 (Cth), introduced
into Parliament on 14 September 2017, proposes to amend the SIS Act to
insert, among other things, a new provision rendering section 52A, which
contains the best interests covenant imposed on directors of corporate
trustees, a civil penalty provision.’ The Bill was debated in the Senate in
November and December 2017, but, at the time of writing, the government
had announced it would table some amendments, and the bill had not
progressed to the House of Representatives.’

The Bill does not propose to change the administration of part 6 of the SIS
Act. Accordingly, if this Bill were to be enacted, APRA would be charged
with administration of this provision and consequently with bringing any
civil penalty proceedings for a breach of the best interests covenant under
section 52A, to the extent that the breach did not involve any keeping of
reports or disclosure to members.

See SIS Act s 298. This power is analogous to ASIC’s power to bring proceedings in the
name of a person under the Australian Securities and Investments Commission Act 2001
(Cth) s 50.

4 See SIS Act s 29E(1)(b).
5 See SIS Act s 29EB.

Treasury Laws Amendment (Improving Accountability and Member Outcomes in
Superannuation Measures No. 1) Bill 2017 (Cth) s 55AA.

See the status of the Bill here: www.aph.gov.au/Parliamentary_Business/Bills_
Legislation/Bills_Search_Results/Result?bld=s1089
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A question arises as to whether APRA is best placed to enforce compliance
with the best interests covenant in this way. As | observed in my Interim
Report, APRA has not chosen to carry out enforcement activities in the
courts. Indeed, such an approach to enforcement may present some conflict
with its mandate of ensuring stability in the financial system. The power

to bring proceedings may more properly sit with ASIC, which already has
responsibility for regulating and enforcing provisions analogous to the

best interests covenant under provisions such as those imposing duties

on responsible entities of managed investment schemes.®

This chapter deals with the issues raised by the case studies in three parts:

» First, issues that arose in respect of particular superannuation trustees,
namely:

— NULIS Nominees (Australia) Limited, part of the NAB group;

— Colonial First State Investments Limited and Avanteos Investments
Limited, part of the CBA group;

— AMP Superannuation Limited and NM Superannuation Proprietary
Limited, part of the AMP group;

— IOOF Investment Management Limited and Questor Financial
Services Limited, part of the IOOF group;

— OnePath Custodians Pty Limited, part of the ANZ group;
— Suncorp Portfolio Services Limited, part of the Suncorp group; and
— Hostplus Pty Limited.

e Second, issues that arose in relation to one or more other
superannuation trustees:

— board governance;
— consideration of mergers;

— management of members’ money;

8 See Corporations Act s 601FC.
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— payments from investment managers to superannuation trustees
or their parent company;

— fees for no service; and

— keeping members in higher fee-paying products instead of a simple,
low-cost product.

» Third, the regulatory response.

1 NULIS Nominees (Australia) Ltd

1.1 Background

NULIS Nominees (Australia) Limited (NULIS) is an RSE licensee and a
wholly owned subsidiary of NAB. It is one of a number of companies in
NAB’s ‘Wealth division’. NULIS is the trustee of the MLC Super Fund and
MLC Superannuation Fund. At the time of the Commission’s inquiries,
those funds had about $76.4 billion and $18.7 billion funds, respectively,
under management and more than 1.3 million members.™

Until July 2016, NULIS was one of three RSE licensees within the NAB
Group. The two others were PFS Nominees Pty Ltd (PFS) and MLC
Nominees Pty Limited (MLC Nominees). The administrator of the funds
has varied over time but, at all relevant times, it has been an entity within
NAB’s Wealth division.

The Commission’s inquiries concerned conduct relating to fees charged

to members of the funds for no service, the decision of NULIS to maintain
grandfathered commissions, and the performance of its MySuper products.
The Commission heard evidence from Nicole Smith, the then recently
retired Chair of the board of NULIS, Paul Carter, former Executive General
Manager for NAB Wealth, and Andrew Hagger, the then Chief Customer
Officer for Consumer Banking and Wealth.

9 Exhibit 5.84, Witness statement of Peggy O’Neal, 19 July 2018, 64—6.

10
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1.2 Evidence

1.2.1 Fees for no service

As my Interim Report records, ASIC started its ‘Wealth Management Project’
in 2014.2° This was a major project focusing upon the financial advice
businesses conducted by ANZ, CBA, NAB, Macquarie, Westpac and AMP.
And, as also recorded in the Interim Report, ASIC announced in April 2015
that it was ‘investigating multiple instances of licensees charging clients

for financial advice, including annual advice reviews, where the advice

was not provided’.2" In August 2018, the then Deputy Chair of ASIC told the
Commission that about $260 million had already been paid in compensation
for the charging of fees for no service, that the total amount of estimated
compensation (including what had already been paid) was about

$850 million and that he ‘wouldn’t be at all surprised if it ends up

being in excess of a billion dollars’.?2

The Commission’s inquiries about NAB'’s superannuation business
and fees for no service examined four matters:

* The charging of ‘Plan Service Fees’ (PSFs) to members of funds
of which MLC Nominees and, later, NULIS was trustee;

* NAB'’s dealings with ASIC about those matters, in particular in connection
with ASIC’s publication, in October 2016, of its Report 499: Financial
Advice: Fees for No Service;

* The charging of ‘Adviser Service Fees’ (ASFs) to members of funds
of which MLC Nominees and, later, NULIS was trustee; and

* NAB'’s reporting to ASIC of breaches, or likely breaches, of its
obligations under section 912A of the Corporations Act 2001 (Cth)
(the Corporations Act).

20 FSRC, Interim Report, September 2018, vol 1, 124.
21 FSRC, Interim Report, September 2018, vol 1, 124.
22 Transcript, Peter Kell, 17 August 2018, 5254.

1"



Royal Commission into Misconduct in the Banking, Superannuation and Financial Services Industry

Plan service fees

Until July 2016, MLC Nominees was the trustee of The Universal
Superannuation Scheme (TUSS) fund. Masterkey Business Super (MKBS)
and Masterkey Personal Super (MKPS) were divisions of TUSS.Z? MKBS
was described as ‘the corporate employer division’ and MKPS as ‘the
personal division to which a member is automatically transferred after
ceasing employment with the relevant employer sponsor’.2* MLC Nominees
invested the TUSS assets in investment-linked life insurance policies
issued by MLC Limited.

From 2012, members invested in MKBS and MKPS were charged a PSF.
The PSF was introduced as part of a wider project by MLC Nominees and
MLC Limited (called ‘Superannuation with Fee Transparency’ or ‘SWIFT’)
to change the structure of fees and charges and, in particular, to replace
the then existing asset-based commission and employer service fee with
a single fee.®®

The PSF was also subsequently applied to members from other funds or
products who were ‘traded-up’ to the MKBS and MKPS products. The first
relevant trade-up, known as ‘Encompass’, took place in December 2012
and involved the intra-fund transfer of members from other products issued
by MLC Nominees to MKBS and MKPS.% The second relevant trade-up
took place in May 2013 and was also an intra-fund transfer, this time of
members in The Employee Retirement Plan (TERP) to the MKBS and
MKPS products.?”

As has been noted, before the PSF was introduced in 2012, members paid
an asset-based commission and a fee for general advice services called
the ‘Employer Service Fee’.?® The asset-based commission was paid

to an adviser for arranging the commencement of an MKBS plan and

23 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 5 [12)].
24 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 5 [11].
25 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 6 [14], [17].
26 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 6 [19].
27 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 6 [20].
28 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 5 [13].

12
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for providing members in MKBS and MKPS access to ‘ongoing general
support services’.?° The Employer Service Fee was deducted from member
accounts of the MKBS where the employer and the adviser had agreed that
the fee would be charged.® The Employer Service Fee and asset-based
commission were deducted by MLC Limited from members’ accounts and
paid to the relevant advisers. If there was an adviser linked to the member’s
account then MLC Limited paid the asset-based commission and Employer
Service Fee to the linked adviser. Documents produced in evidence suggest
that it is possible that the latter fee was deducted even where there was

no linked adviser, and was retained by either MLC Nominees?' or MLC
Limited,*? | cannot say which.

The PSF introduced by MLC Nominees was about equal to the total of the
amounts that had been charged as asset-based commission and Employer
Service Fee. MLC Nominees deducted the PSF from members’ accounts.*

On 1 July 2016, the members of TUSS were transferred, by successor
fund transfer (SFT) under the SIS Act, to the MLC Super Fund. NULIS
was the trustee of that fund. As a consequence of the transaction, NULIS
became the trustee responsible for MKBS and MKPS,3* MLC Limited
ceased to be administrator, and National Wealth Management Services
Ltd (NWMSL) became administrator in its place.®®

ASIC proceedings

On 6 September 2018, after the Commission’s hearings into superannuation
had concluded, ASIC commenced proceedings against MLC Nominees

29 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 5 [13].
30 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 5 [13].

31 Exhibit 5.388, 14 July 2015, Legal Memorandum — MKBS and MKPS Fees — Final,
9[3.14], 10 [3.18].

32 gee, eg, Exhibit 5.20, 8 January 2018, Briefing Note Concerning PSF Events Prepared

by Service Provider Management, 5 [2.15].
33 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 6 [17].
34 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 7 [21].
35 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 7 [21].

13
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and NULIS in the Federal Court of Australia.*® The proceedings sought
a pecuniary penalty under section 12GBA of the Australian Securities
and Investments Commission Act 2001 (Cth) (the ASIC Act) and various
declarations in relation to the charging of PSFs and related conduct.
The documents filed by ASIC alleged that: %

» Contrary to the terms of MKBS and MKPS, the trustees had deducted
(or authorised the deduction of) PSFs totalling approximately
$33.8 million from the accounts of approximately 220,000 members
who were not ‘linked’ to a plan adviser (no-adviser members).

» Documents issued to no-adviser members represented that the trustee
was entitled to deduct the PSF and that members were obliged to pay it.

» The trustees had deducted (and NULIS continued to deduct) PSFs
exceeding $67 million from the accounts of approximately 305,000
members who were linked to a plan adviser.

* For members who had a plan adviser linked to their account, the
trustees were subject to a Licence Remuneration Agreement with each
plan adviser’s licensee, which did not oblige the adviser to provide any
services, but which obliged the trustee to pay the PSF unless the trustee
reasonably believed the adviser was no longer providing the services
to which it related.

* For linked members, the trustees did not know what services, if any,
plan advisers had agreed to provide. They had no system to enable
them to know whether advisers were no longer providing the services
to which the PSF related and were not aware of any services being
provided to linked members in the MKPS division.

» Upon linked members ceasing employment with the employer,
they were transferred to the MKPS division and no longer received
the services to which the PSF related.

36 ASIC v MLC Nominees Pty Ltd & Anor NSD 1654/2018.

37 Concise Statement filed on behalf of ASIC dated 12 October 2018. See also Originating
Process filed on behalf of ASIC dated 12 October 2018.

14
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» The trustees did not exercise their right to terminate the PSF for linked
members upon that member ceasing employment and being transferred
to the MKPS division.

* Documents issued to members, including product disclosure statements,
did not inform members that linked members in MKPS had the right to
elect to turn off the PSF by notifying the trustee.

* The trustees’ documents included statements that positively
misrepresented the rights of linked members in MKPS with
respect to the PSF.

» The conduct and the representations gave rise to contraventions
of law including section 912A(1)(a), 912A(1)(c) and 1041H(1) of
the Corporations Act, sections 12DA(1), 12DB(1)(g) and 12DB(1)(i)
of the ASIC Act, sections 29E(1)(a), 52(2)(b), 52(2)(c) and 55
of the SIS Act, and certain general law duties of the trustees.

The Commission’s Terms of Reference provide that | am not required to
inquire, or continue to inquire, into a particular matter to the extent that | am
satisfied that the matter is being, or will be, sufficiently and appropriately
dealt with by a civil proceeding. | am, of course, satisfied that the matters
relating to the charging of PSFs to members, and what the trustees
represented to members about the PSFs that are raised in the proceedings,
will be sufficiently and appropriately dealt with in those proceedings. | make
no findings about the particular contraventions alleged in those proceedings.
Whether other forms of proceeding could or should be instituted in respect
of these matters in the first instance is a matter for ASIC and | say no more
about it.

It remains important, however, to deal here with two matters in respect of
the PSFs: first, NAB’s internal investigations into the issues with the PSFs
and, second, NAB’s dealings with ASIC about the PSFs around October
2016, when ASIC published its Fees for No Service report.

Internal investigations

In around August 2015, representatives of MLC Limited and MLC Nominees
raised queries internally, including with those in the risk team, in relation to

15
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the introduction of PSFs.® This led to an event being raised in NAB’s risk
‘event management system’ on 4 September 2015, and investigations into
what had happened.* The event and investigations focused on the charging
of PSFs to members who had been part of the TERP trade-up.

The investigations appear to have been conducted by persons working
within NAB Wealth and were preceded by investigations relating to ASFs.
As part of the investigations, legal advice was received by NAB Wealth that
expressed the view that PSFs should be refunded if there was no adviser
linked to the member’s account.*® As NAB had waived legal professional
privilege over this advice, a copy was made available to the Commission.
The advice noted that employer service fees and ASFs that may have been
deducted where there was no adviser linked to the account should also

be refunded.*' A paper presented in October 2015 to the Breach Review
Committee (BRC) in respect of the TERP trade-up event expressed the view
that the BRC may consider it prudent to notify APRA and ASIC of the event
given the large number of members affected. This was said to be 46,875,
with the total PSF deducted from the members since the trade-up said to
be approximately $4 million.“? The paper noted that PSFs were still being
charged to members who did not have an adviser linked to their account.*®
On 3 December 2015, the boards of NULIS and MLC Nominees were told
that a potential issue had arisen in relation to the PSFs. It was not clear
from the evidence why the issues were not communicated to the boards
until then.

On 24 December 2015, MLC Nominees (as trustee of TUSS) and MLC
Limited (then the administrator of TUSS) lodged a breach notification with

38 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 7 [22)].
39 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 8 [26].
40 Exhibit 5.388, 14 July 2015, Legal Memorandum — MKBS and MKPS Fees — Final, 5.

41 Exhibit 5.388, 14 July 2015, Legal Memorandum — MKBS and MKPS Fees — Final,
10-11.

42 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, Exhibit NSS-1 (Tab 6)
[NAB.005.848.0001 at .0007].

43 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, Exhibit NSS-1 (Tab 6)
[NAB.005.848.0001 at .0005].
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ASIC about the issue.* The notice said that when implementing the trade-
up, MLC Limited established systems to apply the PSF to the accounts of
transferring members including non-advised members and, as a result, the
PSF was deducted from those members’ accounts and retained by MLC
Limited.*® On the same day the breach notification was lodged with ASIC,
MLC Nominees lodged a similar breach notification with APRA in relation
to that event.*¢

Ms Smith told the Commission that a further investigation was then
conducted from around early 2016 to September 2016 in relation to
PSFs introduced for members who were part of Project SWIFT and the
Encompass trade-up.*” An event was raised internally on 11 July 201648
and further breach notifications were lodged by MLC Nominees and
MLC Limited with ASIC on 14 September 2016.4°

The investigations in relation to the PSFs were conducted by persons
working within NAB Wealth. They considered whether it could be said

that general advice services provided to members, such as telephone
assistance, could justify retaining the PSFs that had been charged to
unadvised members.*® Ms Smith told the Commission that she was aware
at ‘a very high level of this®' and that she understood at the time that there
were two pieces of legal advice that had differing views.5? This further
advice, which appears to have been external to NAB, was not before

4 Exhibit 5.149, 24 December 2015, Breach Report MLC Nominees.
45 Exhibit 5.149, 24 December 2015, Breach Report MLC Nominees, 3.

46 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 9 [35]; Exhibit
5.43, Witness statement of Nicole Smith, 1 August 2018, Exhibit NSS-1 (Tab 13)
[NAB.005.067.6509].

47 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 9 [37].
48 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 9 [38].
49 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 10 [42].

50 Exhibit 5.14, 3 May 2016, Invitation of 3 May 2016 from Buchanan and lts Attachment
Investigation into Project Swift; Exhibit 5.21, 24 August 2016, Email to and from
Carter and Others, PSF Management Paper to Trustee, August 2016; Exhibit 5.22,
19 September 2016, Email, Stimson to Carter, Plan for PSF Meeting with Hagger.

51 Transcript, Nicole Smith, 7 August 2018, 4333.
52 Transcript, Nicole Smith, 7 August 2018, 4334.
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the Commission. NAB, as it was entitled to do, did not produce to the
Commission either the instructions to the external lawyers or the advice
itself. At least initially, however, those within NAB Wealth having the
carriage of the matter appear to have proceeded on the basis that it may
not have been necessary to refund all PSFs charged to members without
a linked adviser.

Although Mr Carter did not accept this characterisation of events, what
was done at this time was consistent with senior employees in NAB
Wealth trying to find a way to retain the revenue derived from PSFs paid
by unadvised members.* Be this as it may, NAB Wealth concluded that
the services provided by the administrator did not provide a basis to retain
the fee as the services the administrator offered were services generally
available to all members and members paid for those services by the
administration fee.>

Communications with ASIC in relation to Report 499

After the breach notifications were made in respect of the TERP and

other PSF events, representatives of NAB Wealth and NULIS had several
meetings and discussions with ASIC. In respect of the TERP event, NAB
Wealth and NULIS gave ASIC regular updates of the estimated total of
PSFs charged and number of members affected, as well as the manner in
which NAB might approach a remediation program. But NAB did not give
ASIC the figures that it had arrived at internally for remediation of the SWiFT
and Encompass events. In particular, as will later be explained, NAB did
not give ASIC these figures before ASIC completed and published its report
into Fees for No Service as part of its ‘Wealth Management Project’ despite
ASIC asking for revised figures about identified and estimated remediation.

In February 2016, Mr Damian Murphy of NAB Wealth, wrote to ASIC
providing an update on the TERP trade-up event. He told ASIC that the
issue was estimated to affect 96,920 members and the PSFs totalled

53 Transcript, Paul Carter, 7 August 2018, 4267; see also 4272.

54 Exhibit 5.25, 15 October 2016, Emails Bourguignon, Carter and Others, October ‘16,
PSF Management Paper Opt-In Compensation.

18



Final Report

$10,797,403.5 An update, provided to ASIC in June 2016, again recorded
that the number of members affected had increased from the 47,000
members indicated in the breach report to more than 96,920, but it

also said that the financial impact then totalled $14 million.5®

On 23 August 2016, ASIC wrote to Ms Smith and Mr Hagger confirming that
it had told them that ASIC would be prepared to ‘formalise’ the obligations
of NULIS and NWMSL ‘under the TERP trade-up and PSF remediation
programs’ on the basis that NULIS and NWMSL committed to remediation
in an open letter and acknowledged that ASIC would monitor the
implementation of the remediation programs and report publicly on them.
ASIC proposed that the obligations be recorded either in an enforceable
undertaking (EU) or in licence conditions.?” ASIC otherwise rejected NAB’s
proposal that the matter be resolved by what NAB had called ‘Negotiated
Commitments’.%® ASIC indicated that it may be willing to resolve the issues
arising out of the SWiFT and Encompass matters on a similar basis to

the TERP trade-up and PSFs remediation programs.*® ASIC said that it
expected to be informed of the response of the boards of the relevant NAB
entities ‘relatively soon’.%° ASIC also said that it considered a separate and
more specific ‘Assurance Review’, by an independent external expert,

was required.

Shortly after that, in emails dated 6 and 7 September 2016 between

Ms Karen-Anne Herald of the Risk team and Damian Murphy, the Chief Risk
Officer, Ms Herald acknowledged that provisions had been booked for the
remediation of $13 million for the TERP PSF event and that provisions had
been made for the SWIFT and Encompass PSF events in the amount of
$21.6 million.®

5 Exhibit 5.150, 24 February 2016, Letter, NAB Wealth to ASIC.

% Exhibit 5.151, 18 June 2016, Email, Murphy to Hagger and Attached Tables.
57 Exhibit 5.49, 23 August 2016, Letter ASIC to Smith and Hagger.

58 Exhibit 5.49, 23 August 2016, Letter ASIC to Smith and Hagger.

59 Exhibit 5.49, 23 August 2016, Letter ASIC to Smith and Hagger.

60 Exhibit 5.49, 23 August 2016, Letter ASIC to Smith and Hagger.

61 Exhibit 5.393, 7 September 2016, Email Woolrich to Murphy.
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As noted above, when the breach notification was formally provided

to ASIC in respect of the SWIFT and Encompass PSF events on

16 September 2016, an estimate was given of the number of members
affected by the events, but no estimate of financial loss was given.®?

On 16 September 2016, ASIC wrote again to Ms Smith and Mr Hagger
stating (once more) that ASIC considered that an independent review
pursuant to an EU would be an appropriate regulatory outcome.®® ASIC
noted that it had not yet received a response from the boards of the
relevant NAB entities: NULIS, NWMSL and NAB Wealth.54

On 19 October 2016, Mr Hagger provided an update on the PSF events
to the Group Risk Return Management Committee, which included NAB’s
Chief Executive Officer, Andrew Thorburn, and other senior NAB Group
executives.® Mr Hagger said that compensation was expected to total
$34.3 million for the three events.5®

On the same day, ASIC sent an email to NAB to say that it would be
publishing a public report with respect to fees for no service in the following
week.?” Andrea Debenham from NAB’s Regulatory Affairs wrote to Mr
Hagger, Mr Carter, Mr Murphy and others noting that ASIC’s report would
include details of the ‘TERP PSF breach’ but that it was unclear whether

it ‘would extend to mentioning the SWIFT and Encompass PSF events’.

Ms Debenham asked for agreement and instruction on whether the intention
was to pre-emptively communicate about the TERP PSF Event and
associated remediation; or all PSF events and associated remediation;

or Project Rio in total; or none of these. (‘Project Rio’, an internal review

62 Exhibit 5.43.17, Witness statement of Nicole Smith, MLCN ASIC Breach PSF for Swift
Encompass, 14 September 2016.

63 Exhibit 5.51, 16 September 2016, Letter ASIC to Smith and Hagger.
64 Exhibit 5.51, 16 September 2016, Letter ASIC to Smith and Hagger.

85 Exhibit 5.29, 19 October 2016, Extract from Minutes of Group Risk Return Management
Committee Meeting.

66 Exhibit 5.29, 19 October 2016, Extract from Minutes of Group Risk Return Management
Committee Meeting.

87 Exhibit 5.405, 19 October 2016, Email, NAB Internal Email about ASIC'’s Public Report
on Ongoing Advice Service Fees.
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of the matters raised by ASIC, was considering the appointment of KPMG to
conduct an independent ‘assurance review’ of the adequacy of compliance
and risk management practices in NAB’s superannuation business as

a whole. In about June 2016, there had been some discussions with

ASIC about such a review®® and, as is explained below, in January 2017,
ASIC required NULIS to do it.) Ms Debenham said:®®

To be clear, I'm not necessarily proposing that we should communicate
pre-emptively. Rather, | wanted to flag that if we go down that

path I'll need to engage ASIC as soon as possible. Whichever

way it falls, we might need to consider how this lines up with

EOQY results announcements.

On 20 October 2016, Chris Owens from the Corporate Affairs team sent
an email to Mr Hagger, Mr Carter and others noting that ASIC ‘plans to
announce the “TERP Plan Service Fee” event as part of its public report on
Ongoing Advice Service Fees’ and setting out ‘a number of media options
to minimise reputation risk for the Group’.”® The email said that Corporate
Affairs’ ‘preferred option would see NAB proactively announce all aspects
of the PSFs issue, including customer numbers and the total remediation
amount’.”” Mr Owens also suggested that NAB approach ASIC and ask it
to consider delaying the announcement until after the banking reporting
season.”? NAB'’s reporting of its annual financial results was scheduled
for 27 October 2016.

On 21 October 2016, Ms Louise Macaulay of ASIC sent NAB a redacted
draft copy of the ASIC report entitled Financial Advice: Fees for No
Service.” The details of financial compensation in respect of NAB ‘fees for
no service’' events were set out in a table. The equivalent detail in respect

68 Transcript, Andrew Hagger, 13 August 2018, 4734.

69 Exhibit 5.146, 19 October 2016, Emails Entitled ASIC ASF/PSF Reporting between
Debenham, Hagger and Others, 26 September 2016 and 19 October 2016.

70 Exhibit 5.30, 20 October 2018, Emails Carter, Hagger and Others.
7 Exhibit 5.30, 20 October 2018, Emails Carter, Hagger and Others.
2 Exhibit 5.30, 20 October 2018, Emails Carter, Hagger and Others.

73 Exhibit 5.31, 21 October 2018, Email Macaulay of ASIC to NAB Concerning Confidential
Draft Report.
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of other banks was redacted but the overall totals of compensation paid or
agreed to be paid and estimated future compensation by all of the entities
the subject of the report were not redacted.” The table said that the total
compensation paid or agreed to be paid by all the entities examined was
$23,098,808 and that the estimated future compensation was between
$57 and $63 million (an overall total of $80—86 million).

Later that day, Nathan Goonan, the acting Executive General Manager
of Corporate Affairs sent Mr Thorburn and others an email saying that
ASIC had invited feedback on the draft report. He said:"®

At this stage, having seen the report, our thinking is to be reactive from
a communication perspective given, as drafted NAB is seen as just one
‘in the pack’ rather than called out as an outlier. Andrew H and team are
considering this feedback and we will settle on a recommendation over
the weekend.

Mr Goonan’s email attached a paper entitled Project Rio Issue Summary —
21 October 2016 at 4:30pm.™ The paper said that NAB had been named in
the ASIC report as having total exposure of compensation of $16.2 million
for about 120,000 customers. It said that the remediation option in respect
of the SWIFT and Encompass events was to be presented to NWMSL (the
NAB administrator for NULIS’s superannuation business) and NULIS for
approval on Monday 24 October 2016 and Wednesday 26 October 2016
respectively. The paper went on to say:

... while we can’t see the other bank’s compensation details, this probably
means that NAB is middle of the pack when it comes to compensation.

... remediation has not begun for PSF, as we have been attempting to
resolve legal differences of opinion. The most likely remediation will be

to ~220,000 members for approximately $34 million across TERP PSF,
SWIFT and Encompass.

ASIC has invited feedback on the draft report by 10 am Monday. The
relevant executives for the PSF issue (Andrew Hagger and Paul Carter)

74 Exhibit 5.32, 21 October 2016, Draft ASIC Report Financial Advice Fees for No Service.
75 Exhibit 5.35, 22 October 2016, Email Thorburn to Hagger and others.
76 Exhibit 5.36, 21 October 2016, Project Rio Issue Summary Attached to Email.
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are considering this feedback. There are two possible outcomes
of NAB’s feedback to ASIC.

ASIC’s report is published next week in largely the same form that
it is now ... this would mean NAB is seen as just one of the banks
tied up in [the matter] ...

[or] ASIC’s report is adjusted and/or delayed to include NABs expanded
PSF numbers (making NAB the ‘worst’ of the banks in the report.)

The reference to ‘legal differences of opinion’ appears to be a reference
to the legal advice referred to above.

Mr Hagger was responsible for the feedback that would be provided to
ASIC on the draft report.”” Mr Thorburn forwarded Mr Goonan’s email and
attached paper to Mr Hagger and Antony Cabhill with the request that they
‘please discuss Monday, when we meet’.”® By an email sent shortly after
that, Mr Hagger emailed Mr Cahill and copied in Mr Thorburn saying that
he had had a telephone call with key stakeholders and that they intended to
recommend that the current approach was the most suitable one. He said:™

the additional nuance is that we think | should call Greg Tanzer or Peter
Kell on Monday morning to advise the latest as to where we are up to
on the PSFs. All in the ongoing interests of openness and transparency.
We doubt they will wish to shoe-horn the matter into their report given
deadlines, their multi-phased approach and the very substantial rewrite
which would be required to their report overall.

On 24 October 2016 at 8:00am the board of NWMSL met. The minutes

of the meeting show that the board resolved to recommend to NULIS that
NULIS approve full compensation (plus interest) for the PSF events for all
non-linked members and to approve NWMSL indemnifying NULIS for the
compensation.®’ The minutes noted that a full refund of the PSFs was more

7 Transcript, Paul Carter, 7 August 2018, 4297; see also Transcript, Andrew Hagger,

13 August 2018, 4371.
78 Exhibit 5.35, 22 October 2016, Email Thorburn to Hagger and Others.
79 Exhibit 5.153, 22 October 2016, Email Hagger to Cahill and Thorburn.
80 Exhibit 5.41, 24 October 2016, Minutes of Meeting at 8am, NWMS Limited.
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generous to members and that NWMSL'’s preferred approach had been
for opt-in compensation.

Mr Hagger left the meeting after the resolution had been passed and
telephoned Mr Tanzer. On re-joining the meeting, Mr Hagger told the
board about the call.

Later that morning, at 10.56am, Mr Hagger sent an email to a number

of NAB employees, including Mr Carter, setting out his account of the
conversation that he had with Mr Tanzer.®' In his evidence, Mr Hagger
described this email as his ‘file note’ of the discussion.?? The email records
that Mr Hagger told Mr Tanzer the NWMSL and NULIS boards were meeting
‘that week’. The email does not record Mr Hagger as having told Mr Tanzer
that NWMSL had already met and resolved to approve full compensation
and indemnify NULIS. The email does not record Mr Hagger as having
provided any estimate or range of future compensation or any update

to Mr Tanzer in respect of loss or compensation.®

Mr Hagger told the Commission that he said to Mr Tanzer:8

... if he wants to know anything further of any of this, so if he said to
me what do you think the dollars involved are, | would have referred
him to our earlier conversation, which is that they had the number of
members and | had given him an indication of approximately what
the dollar figure was. So, you know, as an accountant | could have
multiplied those two together. He was obviously capable of doing that.

Mr Hagger told the Commission that the ‘earlier conversation’ was

a discussion he had with Mr Tanzer between the date of the breach
notification (in respect of the SWiFT and Encompass events) lodged with
ASIC in September 2016 and the date of ASIC’s draft report into fees for
no service.® Mr Hagger’s evidence was that he gave ‘an indication to

81 Exhibit 5.37, 24 October 2016, Email Hagger to Debenham.
82 Transcript, Andrew Hagger, 13 August 2018, 4758.

83 Transcript, Paul Carter, 7 August 2018, 4300.

84 Transcript, Andrew Hagger, 13 August 2018, 4761.

85 Transcript, Andrew Hagger, 13 August 2018, 4757.
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Mr Tanzer of the ... dimensions of SWiFT and Encompass in roundabout
terms’ at that time.?¢ He said that he told Mr Tanzer, ‘You have the number
of members, and the approximate dollars involved in terms of the fees

is similar, perhaps slightly bigger, per member than the TERP issue’.®” Mr
Hagger described his interaction with Mr Tanzer as ‘open and transparent’.®

Ms Debenham and others at NAB had met with representatives of ASIC

on the preceding Friday, 21 October 2016, to discuss NAB’s response to
ASIC’s draft report, and NAB gave ASIC a document setting out some
requested alterations and additions to the report. One of the responses
confirmed that the compensation amount for the TERP trade-up PSF

event was $12.4 million plus interest and that 108,867 customers had

been affected.®®* NAB said in its document that ‘[t]he figures included in

the DRAFT report were sourced from the March 2016 Quarterly Breach
Report Update. These amended figures are correct as at 31 August 2016°.%°

At about 6 pm on 24 October 2016, Joanna Bird of ASIC sent Ms
Debenham and others an email setting out ASIC’s responses to NAB’s
request for alterations and additions to the report. Ms Bird’s email noted
that ‘all institutions have now provided us with updated estimates’, noted
that ASIC proposed ‘to give current estimates’ in the relevant tables in the
report, noted that ASIC would use the figures given in NAB’s 7 October
monthly update and said that ‘[i]f you have an October estimate for the
MLC Nominees ... compensation we will include it ... [o]therwise we will
use the 108,867, $12.4M figure’. Ms Debenham replied later that evening.
In response to the questions Ms Bird had asked about updated estimates,
Ms Debenham annotated Ms Bird’s email saying ‘Thank you. Please use
the 108,867, $12.4M figure’.®’

86 Transcript, Andrew Hagger, 13 August 2018, 4757.
87 Transcript, Andrew Hagger, 13 August 2018, 4757.
88 Transcript, Andrew Hagger, 13 August 2018, 4771.
89 Exhibit 5.157, 24 October 2016, Email Murphy to Hagger and Attached Tables.
90 Exhibit 5.157, 24 October 2016, Email Murphy to Hagger and Attached Tables.
91 Exhibit 5.156, 24 October 2016, Emails between Debenham, ASIC and Others.
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Mr Hagger signed a letter dated 24 October 2016, on behalf of NWMSL,
to the Board of Directors of NULIS.?? The letter had been approved at the
board meeting on the morning of 24 October 2016 before Mr Hagger’s
call to Mr Tanzer. The letter told the board of NULIS that NWMSL intended
to indemnify NULIS for the PSF remediation. The letter set out the two
alternative approaches to remediation, one described as the ‘opt-in’
approach and the other as the ‘full compensation’ approach. The letter
said that both approaches were reasonably arguable, although the ‘full
compensation’ approach was preferred. The letter said that the decision
rested with NULIS as the trustee.

On 26 October 2016, the joint board of MLC Nominees, NULIS and PFS
Nominees met and approved the ‘full compensation’ approach. This
approach affected 220,515 member accounts and was estimated to involve
a refund of $33.7 million in PSFs charged, plus compensation.®® There
was no suggestion in the evidence that Mr Hagger or anyone else at NAB
or NULIS informed ASIC on that day about this meeting or its outcome.

On the following day, 27 October 2016, ASIC published the Fees for No
Service report. The report was circulated by email within NAB and NULIS.**
The email said ‘of particular note is that the compensation numbers have
increased markedly since the draft was issued on Friday — for example,
CBA has $105m to pay’.%

Subsequently, on 3 November 2016, representatives of NAB Wealth gave
a PowerPoint presentation to representatives of ASIC that provided an
update on the PSFs event. The presentation told ASIC that the total PSF
amount was approximately $34.6 million.% After the meeting, an internal
email was sent to Mr Tanzer and others within ASIC which said that:®"

92 Exhibit 5.38, 24 October 2016, Letter NWMSL to NULIS.

98 Exhibit 5.39, 26 October 2016, Minute of Resolution of NULIS Board and Accompanying
Paper by Carter, Remediation Plan Service Fee Events.

94 Exhibit 5.40, 28 October 2016, Email Hopwood to Carter and Others.

9 Exhibit 5.40, 27 October 2016, Email Hopwood to Carter and Others.

9% Exhibit 5.159, 3 November 2016, Update to ASIC Slide Pack.

97 Exhibit 5.319, 3 November 2016, Email Mitchell to Mr Tanzer and Others.
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» On 14 September, NAB lodged two fresh breach notices covering
these PSF events. The notices have scanty information and no
estimates of compensation. ASIC has continued to [seek] further
information on these two new PSF breaches but the information
was not forthcoming.

» Today’s update radically revises the previous compensation estimates
to a total of $34 million including interest. The revised figure is
concerning because the company has known about the events for
approximately 11 months and has only just presented the figures in
a meeting today (no formal letter and just a hardcopy powerpoint
presentation). We are questioning whether the imposition of licence
conditions is sufficient in this situation.

The evidence was not clear as to whether Mr Hagger was present at

the meeting on 3 November 2016, and no-one who attended the meeting
gave evidence before the Commission. The contents of the presentation
and emails, however, were not challenged by NAB or NULIS.

Ms Smith said that the PSFs were turned off for MKBS and MKPS members
with no linked adviser (including those who were part of the Encompass
trade-up and Project SWiFT) by 30 October 2016.%® She said that a small
subset of additional members with no linked adviser was later identified

and that their PSFs were turned off by 17 January 2017.

In February 2017, NULIS agreed to ASIC imposing additional licence
conditions on NULIS’s Australian financial services licence. Ms Smith
said that NULIS agreed to the imposition of those conditions because

it had assumed the rights and liabilities of MLC Nominees as trustee.®

One of the added conditions was that NULIS engage an ASIC-approved
independent expert to assess and report on the adequacy of its compliance
and risk management practices for its superannuation business.'®

98 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 10 [44].
99 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 10—11 [48].
100 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 11 [48].
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Members affected by the PSF events were paid compensation in June
and July 2017.01

On 26 July 2018, NAB published an ASX announcement saying that
NULIS would stop deducting the PSF from MKPS member accounts from
30 September 2018 and that all MKPS members would be fully refunded
for PSFs paid while in the product.'® The announcement said that the PSF
would be switched off for members of the MKBS on 30 November 2018
and that after this time no MLC products would have a PSF attached.

Adviser Service Fees

PSFs were not the only form of fees charged by MLC Nominees, and
then NULIS, where there were issues about charging fees for no service.
In its 29 January 2018 submission in response to my initial inquiries,
NAB said that ASFs had been incorrectly charged to customers

between 2008 and 2015. The submissions said that:

In some cases, ongoing advice fees were charged when no adviser
was attached to the client. Estimates (as at 30 September 2017) are
that approximately 25,000 customers were affected and approximately
$6.6 million of fees were charged.

A further issue that is being investigated is whether, in cases where
advisers were attached to the customer, the relevant services were
provided to the customer. This is a review into whether the contracted
services were provided, not whether the advice was appropriate.

Although NAB’s 29 January 2018 submission referred to charging ASFs
incorrectly between 2008 and 2015, Ms Smith gave evidence that between
July or August 2014 and May 2018, NAB entities had identified four
events, and made three breach reports to ASIC and APRA in relation

to the charging of ASFs."® Something more must be said about each

of these identified events.

101 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 10 [46].

102 Exhibit 5.44, Witness statement of Nicole Smith, 3 August 2018, Exhibit NSS-2 (Tab 1)
[NAB.005.817.0001].

193 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 15-16 [70]-[73].
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Four identified events

In July or August 2014, NAB identified that members continued to have
ongoing ASFs deducted from their accounts despite a request having been
received to remove the allocated adviser from a member’s account.%

The event was reported to APRA and ASIC on 22 December 2014.1%

Ms Smith said that 8,126 members were affected and that the quantum

of fees (gross of tax) in issue was $1,541,748.1%

In about August 2015, NAB identified an issue relating to ASFs deducted
from members’ accounts and paid to advice licensees (both external and
related party licensees) where the adviser was ‘inactive’ or the advice dealer
group was ‘inactive’. Ms Smith said that the first kind of case (where the
adviser was inactive) was determined not to be reportable;'’” the second
kind of case was notified to ASIC in correspondence on 25 November 2016
as a non-significant breach.'® Ms Smith said that neither the number of
members affected nor the quantum of fees in issue in respect of the first
kind of case was available ‘as a remediation plan is being finalised’."%®

She said that the second kind of case affected 4,687 members and

that $308,497 fees were in issue.™?

In about May 2017, NAB identified a control breakdown in the process of
adviser remuneration, which resulted in ASFs being retained by the trustee
instead of being paid to the advice licensee of the financial adviser listed
on the member account.” This was known as ‘Adviser Remuneration
Suppression’ and was reported to ASIC and APRA on 20 July 2017.2

104 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 14 [67], 15 [70].
195 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 17 [78]-[79].
106 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 16 [74].

107 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 19 [95].

198 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 18 [93].

109 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 16 [74].

10 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 16 [74].

1 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 15 [72].

"2 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 19 [100]-[102].
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The NULIS Board received an update on the Adviser Remuneration
Suppression event at a board meeting on 18 April 2018. The update said
that the event went beyond ASFs and that members had also paid PSFs
and commissions that had not been paid to advisers and had, instead, been
retained by the trustee as revenue.’ An appendix to the paper showed

a breakdown of the event’s effect that suggests that NULIS retained in
excess of $18 million in commissions and in excess of $800,000 in ASFs."*
Ms Smith told the Commission that 14,663 members were affected

and that $1,879,903 fees (gross of tax) were in issue."® In March 2018,
NULIS told APRA that the ‘total suppression’ value since 2001 was about
$1.5 million, of which about $750,000 would be ‘released to members’
because the advice licensee was no longer active."® In the end | am
unable to say from the evidence what amounts would be required

to be paid to advisers or returned to members.

In May 2018, NAB identified that, after notification of some members’
deaths, ASFs had continued to be deducted from those members’ accounts
for a period, or until the finalisation and distribution of the benefit.""” On

15 June 2018, NAB reported the matter to ASIC and APRA.""® Ms Smith
said that ‘based on current analysis’ 4,135 member accounts were affected
and $3,018,945 in fees were in issue."® Ms Smith said that, from

25 May 2018, NULIS ceased deducting ASFs from member accounts

upon notification of the member’s death, and that, by 27 June 2018,

it had ceased deducting ASFs from individual members’ accounts

where notification of death had been received before 25 May 2018.1%°

"3 Exhibit 5.398, 18 April 2018, Wealth Entities — Board/Committee Paper Coversheet.
14 Exhibit 5.399, Undated, Appendix 2: Impacted Product Breakdown.
"5 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 16 [74].

16 Exhibit 5.436, 4 March 2018, 20180305 NULIS APRA Qrtly Liaison Mtg Briefing
Planner Updated 4 March 930pm.docx, 11.

"7 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 15 [67], 16 [73].
18 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 20 [109]-[110].
"9 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 16 [74].

120 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 21 [112]-[114].
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It may be observed that NAB took the steps it did only after there had
been a lot of adverse public comment provoked by evidence given to
the Commission about other entities continuing to charge advice fees
after the death of the client. Ms Smith said in her statement to the
Commission in August 2018 that she understood that a remediation
plan was then being developed.'*

Taken together, the four events concerning ASFs that were described
by Ms Smith affected more than 31,000 customers and related to more
than $6.6 million in fees. But these were anything but final figures. Ms
Smith told the Commission that the issue of incorrect charging of ASFs
was the subject of continuing investigation and review within the NAB
Group, with a particular focus on NAB’s advice licensees.'?> When

Ms Smith gave her evidence, NAB was still negotiating with ASIC about
how NAB licensees should go about compensating affected members.

It is necessary to say something more about NAB’s negotiations with
ASIC about the issues relating to fees for no service. The negotiations
extended over about three years. The various positions taken by NAB
in those negotiations appeared primarily directed to minimising the
amount that NAB would have to refund.

NAB’s negotiations with ASIC in relation to ASFs

On 5 June 2015, Ms Louise Macaulay from ASIC wrote to Andrew Hagger
noting that ASIC had commenced an investigation regarding financial
services licensees charging ASFs without providing advice.'> Mr Hagger
was then Group Executive for NAB Wealth. Ms Macaulay asked Mr
Hagger to ‘scrutinise the operation of all of the Australian financial services
licensees that form part of the NAB Group which provide personal financial
advice to retail clients, to ascertain whether there are issues related to

121 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 21 [115].
122 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 15 [69].
123 Exhibit 5.160, 5 June 2015, Letter ASIC to Hagger.
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incorrect charging of advice fees’, to the extent that this had not already
been done."?*

Mr Hagger told the Commission that NAB disagreed with ASIC about
the way to establish whether services had been provided or not.'?®

The methodology was financially significant to NAB. NAB entities would
have to refund the fees to customers when the chosen methodology
identified that they, or the advisers concerned, had not provided the
service that had entitled them to the fee.

During 2016, NAB developed a method of assessing service delivery.

It depended upon ‘sampling’ and appears to have begun in May 2016.
Deloitte was retained to examine a sample of cases and confirm whether
an annual review of a customer’s financial arrangements had been provided
or an offer of a review had been made by phone or letter.”?® NAB may have
expected that the sampling would reveal no failures.'?” However, in respect
of NAB Financial Planning, the Deloitte sampling concluded that 54 (92%)
‘passed’ the requirement, but 5 (8%) ‘failed’. The results of the sampling
were provided to ASIC in October 2016.

In December 2016, NAB told ASIC about a different approach.’? NAB
introduced the notion that it would look at whether there had been a ‘fair
exchange of value’ rather than whether the specific, and contractually
stipulated, ongoing services had been provided.'?® NAB said this was

a ‘customer centric approach’, which would look at a range of factors
and would ‘outscope clients where we can see evidence points to

124 Exhibit 5.160, 5 June 2015, Letter ASIC to Hagger.
125 Transcript, 13 August 2018, Andrew Hagger, 4795-6.
126 Exhibit 5.69, 3 November 2017, Letter from ASIC to Cook, 4.

27 Exhibit 5.69, 3 November 2017, Letter from ASIC to Cook, 5.

128 Exhibit 5.60, 18 January 2017, Emails Concerning Assurance Review of

Adviser Service Fees, January 2017 between Hopwood, ASIC and Others.

129 Exhibit 5.60, 18 January 2017, Emails Concerning Assurance Review of

Adviser Service Fees, January 2017 between Hopwood, ASIC and Others, 3.
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demonstrating service delivery over a 7 year period’."*° ASIC rejected
the approach. ASIC said that it was not a ‘customer centric approach’.’!

During 2017, NAB made new remediation proposals. In July 2017, Mr
Hagger wrote to ASIC outlining an approach that included ‘assurance’
for one segment of members, for which there was a level of ‘interaction
data of the nature to be expected consistent with the customer access to
services’. For another segment, for which there was ‘no digital interaction
in the duration of the customer relationship over the period in question’,
Mr Hagger said that other forms of evidence would be sought ‘which
may include paper files (where appropriate), adviser attestation and
contacting clients’. The letter set out a list of ‘information points’ that
were said to demonstrate that advisers and licensees had met their
contractual obligations, including statements of advice and other

advice documents, product transaction data, client meeting records,

fee disclosure statements and emails and file notes.3?

In October 2017, ASIC provided NAB with a paper titled Outline of
Suspected Offending by the NAB Group. The Outline set out ASIC’s views
about fees for no service conduct of NAB and NAB’s related entities, as well
as other issues.® ASIC said it did not accept NAB’s proposed methodology
of testing whether a ‘customer—adviser interaction’ had taken place instead
of whether the stipulated services had been delivered to customers.**
ASIC said that NAB'’s approach might fail to identify and compensate
customers who did not receive the ongoing services they paid for.

ASIC said that it expected that NAB would

take all necessary steps to ensure that:

130 Exhibit 5.60, 18 January 2017, Emails Concerning Assurance Review of

Adviser Service Fees, January 2017 between Hopwood, ASIC and Others, 3.

131 Exhibit 5.60, 18 January 2017, Emails Concerning Assurance Review of

Adviser Service Fees, January 2017 between Hopwood, ASIC and others, 2—3.
132 Exhibit 5.162, 5 July 2017, Letter, Hagger to Macaulay.
133 Exhibit 5.68, 27 October 2017, Outline of Suspected Offending by NAB.
134 Exhibit 5.68, 27 October 2017, Outline of Suspected Offending by NAB, 13.
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« affected customers are identified and continue to be remediated; and

» services are provided to clients in accordance with contractual
obligations, financial services laws and applicable Australian financial
services licence conditions.

On 3 November 2017, Ms Macaulay of ASIC wrote to Sharon Cook,
General Counsel of NAB.'3% She noted that Ms Cook had recently taken
over responsibility for the fees for no service issues, and attached a timeline
of past events. The timeline set out the negotiations that had taken place
and NAB’s most recent proposal, referred to above. The letter reiterated
that NAB'’s proposal to take account of evidence of, for example, an email
with a newsletter to a customer, was not evidence of an annual review

and therefore not evidence that NAB had provided the services set out in
customer service agreements.'® Ms Macaulay’s letter also said that NAB’s
approach to remediation was ‘out of step with some of its major peers that
have reported fees for no service failures and are close to finalising their
customer review and remediation programs for these failures’.

At a NULIS Board meeting held on 7 and 8 December 2017, a paper was
presented to the board entitled Risk Review of ASF Controls."*” The paper
contained an assessment of controls in place in relation to ASFs. Appendix
1 to the paper said that, in relation to the control environment for ASFs:

» The controls for ensuring that all fees were paid to advisers were
‘ineffective overall’. One reason for this was that no reconciliation
was performed by the Finance division to ensure that all ASFs were
paid onto advisers and not retained by NULIS.

» The controls for monitoring the charging of fees against the delivery of
services were ‘non-existent’. For example, no attestations were obtained
from advisers to confirm that a service had been provided for the fee
paid and there was too much reliance on member communications.

135 Exhibit 5.69, 3 November 2017, Letter from ASIC to Cook.
136 Exhibit 5.69, 3 November 2017, Letter from ASIC to Cook, 5.

137 Transcript, Nicole Smith, 9 March 2018, 4479-81; Exhibit 5.71, 12 August 2017,
Extract from Board Papers, MLC Nominees, PFS Nominees, NULIS.
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* The controls for ensuring that customers provided consent to ASFs
were ‘ineffective’.

» The controls for monitoring that fees are reasonably commensurate
with the expected service were ‘ineffective’.

» The obligation and control documentation controls were ‘ineffective’.
» The adviser on-boarding enhancement controls were ‘ineffective’.

* The controls for member communication and disclosure pre/post
an ASF being initiated were ‘ineffective’.

The paper said, in respect of next steps, that actions to remediate
and uplift the control environment would be worked through with
executive management.

Ms Smith told the Commission that this review was requested by the
board as a result of the succession of events in respect of ASFs. She
said that, at the time of giving her evidence, the trustee had not looked
back as a result of these findings, but that she expected that any
failings would be revealed during the control improvement process.'*

On 13 April 2018, Ms Cook wrote to ASIC proposing another approach to
remediation in relation to the ASFs. She said to ASIC that, for customers
who commenced their ongoing service arrangements with NAB Financial
Planning prior to the commencement of the Future of Financial Advice
(FoFA) reforms, NAB would offer ASIC the opportunity to request a review
of service delivery under their ongoing service arrangements during the
relevant period. That is, she proposed an ‘opt-in’ method of remediation.
She said that:'*

Our approach may not be consistent with steps being taken by some
of our industry peers, however, we consider a different approach is
warranted given NAB led the industry away from commission based
adviser remuneration structures ...

38 Transcript, Nicole Smith, 9 August 2018, 4484-5.
139 Exhibit 5.76, 13 April 2018, Letter from NAB to ASIC.
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Hindsight suggests that NAB might be better served if we elected, like
many of our peers did, to take the easier and more commercially attractive
option of placing continued reliance on commission arrangements until the
long tail of the generous FoFA grandfathering regime eventually runs out.
Instead, NAB backed the views of ASIC, along with our own convictions,
as we believed it to be the right thing to do to move the industry away
from commissions and give customers visibility over the fees they pay.
This was in the best interests of our customers.

Asking that NAB now conduct a historical (pre-FoFA) review of how we
transitioned customers, advisers and product issuers to fee for service
arrangements (in circumstance[s] where there was no corresponding
regulatory requirement to do so) challenges whether NAB ought to
have taken a leadership position in this regard. But for the changes,
the Pre-FoFA Customers would have continued to be in commission
paying arrangements.

The appeal, in this letter, to what NAB might have done is important and
revealing. It focused upon how NAB might have charged and retained
the revenue that it now faced having to repay to clients. The reference
to what NAB might have done, and the letter generally, ignored the more
basic facts that NAB entities had promised to provide services, had not
provided the services but had charged for what had not been provided.
Even up to April 2018, NAB continued to deal with ASIC on a basis that
sought to put these basic facts aside.

On 9 May 2018, Mr Mullaly and Ms Bird wrote to Ms Cook and Ms Smith
noting that NAB had failed to deal with all of ASIC’s concerns raised

in the Outline of Suspected Offending ASIC had given NAB in October
2017.'° The letter said that the ‘proposed resolution set out in your
letter fails to adequately reflect any insight into the seriousness of

the suspected misconduct, which took place over an extended

period of time and affects a substantial number of customers.’

140 Exhibit 5.77, 9 May 2018, Letter from ASIC to Cook and Smith.
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On 7 June 2018, representatives of NAB, including Ms Smith and
Ms Cook, met with representatives of ASIC. NAB provided to ASIC
a draft EU in relation to the ASFs."

On 26 June 2018, NAB wrote to ASIC. It said that it would be remediating
clients and members who had paid ASFs where there was no evidence

to substantiate the provision of service.'*? This proposal was made more
than four years after NAB had first reported an ASFs event to ASIC. Ms
Smith told the Commission that she expected that the advice licensee, in its
review of whether or not a service has been provided, ‘will ensure that any
superannuation members who have paid an advice fee and not received a
service will be identified during that review process and will be remediated
by the advice licensee’.™*

Mr Hagger told the Commission that NAB had agreed to use a methodology
in relation to NAB Financial Planning’s remediation that was closer to

what ASIC had proposed.'* When he gave evidence, he said that NAB

had not yet agreed to this methodology for its other advice licensees.

Breach reporting

As appears from the description given above of events relating to charging
fees for no service, NAB did not always notify ASIC of a significant breach,
or likely significant breach, within the time required by section 912D of the
Corporations Act.

After the Commission’s hearings into superannuation had ended, ASIC
published its Report 594, entitled Review of Selected Financial Services
Groups’ Compliance with the Breach Reporting Obligation. The report
examined the breach reporting processes of 12 financial services
groups, including NAB. The key findings of the report included that: ¢

41 Exhibit 5.81, 28 June 2018, Letter from ASIC to Cook and Smith.
42 Exhibit 5.80, 26 June 2018, Letter from NAB to ASIC.

143 Transcript, Nicole Smith, 9 August 2018, 4485.

44 Transcript, Andrew Hagger, 13 August 2018, 4801.

45 Transcript, Andrew Hagger, 13 August 2018, 4801.

46 ASIC, Media Release 18-284MR, 25 September 2018.
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* Financial institutions are taking too long to identify significant
breaches, with the major banks taking an average of 1,726 days
(more than 4.5 years).

* There were delays in remediation for consumer loss. It took an average
of 226 days from the end of a financial institution’s investigation into the
breach and first payments to impacted consumers. (This was on top of
already significant delays in institutions starting and concluding their
investigations after the breach had been discovered, which averaged
across all institutions as 1,517 days.)

» The significant breaches (within the scope of the review) caused financial
losses to consumers of approximately $500 million, with millions of
dollars of remediation yet to be provided.

» The process from starting an investigation to lodging a breach report with
ASIC also took too long, with major banks taking an average of 150 days.

To the extent that these findings related to NAB or its associated entities,
ASIC’s finding were consistent with evidence given and other material
available to the Commission.

On 26 April 2018, Mr Shipton, Chair of ASIC, discussed NAB’s breach
reporting with Mr Thorburn, CEO of NAB. The briefing prepared for
Mr Thorburn in advance of the meeting said that ASIC was conducting
a project on breach reporting and that ‘ASIC will likely seek further
engagement with NAB about the extent of the issue noting that NAB
appears to be an outlier to industry’.’#’

On 27 April 2018, after the meeting between Mr Thorburn and Mr Shipton,
ASIC wrote to NAB saying that, during the period between 2014 and 2017,
there appeared to be 110 breach reports from licensees within the NAB

147 Exhibit 5.78, 8 May 2018, Briefing Planner for Meeting of 26/05/2018 between
Thorburn and Shipton.
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group that were lodged with ASIC in excess of the maximum allowable
10 business days.®

On 15 May 2018, NAB responded and said that between 2014 and
2017 there had been 84 reports of significant breaches provided
beyond the statutory requirement of within 10 business days.'*®
Eighty-three of these were said to relate to NAB Wealth.'®

Ms Smith told the Commission that a breach review committee for

wealth entities within NAB considered breach events and whether they
were reportable.'® She said that, from the trustee’s perspective, ‘we had
probably poor performance on-time delivery to ASIC up until around 2015
where we had an independent review from PwC on the breach review
committee process. And | think from that date we've shown improvement
in our timing’."%2

1.2.2 Grandfathering of commissions

As | have previously noted, until July 2016, NULIS was one of three
RSE licensees within the NAB Group; the other two were PFS and
MLC Nominees.

On 1 July 2016, the members of the TUSS fund previously under the
trusteeship of MLC Nominees were transferred to the MLC Super Fund

by way of an SFT."® NULIS, the new trustee, considered maintaining, and
decided to maintain, payments of grandfathered commissions that were
being paid by members of the TUSS fund to advisers. Both Mr Carter and
Ms Smith agreed that the proposal presented two main issues. First, was it
lawful under the FoFA legislation to grandfather commissions after an SFT?

148 Exhibit 5.44, Witness statement of Nicole Smith, 3 August 2018, Exhibit NSS-2 (Tab 6)
[NAB.005.827.0002].

149 Exhibit 5.44, Witness statement of Nicole Smith, 3 August 2018, Exhibit NSS-2 (Tab 8)
INAB.005.827.0006].

150 Exhibit 5.44, Witness statement of Nicole Smith, 3 August 2018, Exhibit NSS-2 (Tab 8)
[NAB.005.827.0006].

51 Transcript, Nicole Smith, 7 August 2018, 4311.
52 Transcript, Nicole Smith, 7 August 2018, 4311.
153 Exhibit 5.43, Witness statement of Nicole Smith, 1 August 2018, 6 [21].

39



Royal Commission into Misconduct in the Banking, Superannuation and Financial Services Industry

Second, was it in the best interests of members to do so?'%

The legal issue was thought to be resolved by treating the trustee that
paid the commission as a ‘platform operator’. For present purposes

I need say no more than that this view of how the relevant provisions
of the Act operate may be thought not to leap from the page of the
statute.’® But the point need not be examined. It is enough to record
that NAB discussed the proposal with ASIC and ASIC did not object.'s®

The issue about best interests was resolved by reference to two points:
first, that if commissions were not maintained, advisers would become
disaffected and the fund would receive fewer new members and
contributions; and second, that the proposal left members no worse

off in the sense that they would continue to pay the amounts they
would have been paying before the transaction.

On 10 June 2016, the board of NULIS considered a management
paper on the issue. The paper gave three options for consideration:'*”

» Option 1: Continue the grandfathering arrangements and pay
commission to advice licensees.

* Option 2: Cease the payment of grandfathered commission by
terminating the remuneration arrangements with advice licensees; and

» Option 3: Stop commission payments and set up alternative
remuneration arrangements for advisers.

54 Transcript, Paul Carter, 6 August 2018, 4210; Transcript, Nicole Smith,
7 August 2018, 4386-7.

155 Exhibit 5.7, 10 June 2016, Board Papers MLC Nominees, NULIS
and PFS Nominees, 21.

156 Exhibit 5.7, 10 June 2016, Board Papers MLC Nominees, NULIS
and PFS Nominees, 22.

157 Exhibit 5.7, 10 June 2016, Board Papers, MLC Nominees, NULIS
and PFS Nominees, 20.
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The paper said that management had examined several issues in
connection with each proposal: whether the proposal was legally
permissible; whether the proposal maintained equivalency of members’
rights and was in members’ best interests; other member consequences;
and implications for the SFT and the associated future member benefits.

Ms Smith accepted that the members’ best interests was a question for
the trustee to decide.'® She said that the trustee ‘turned their mind to best
interests of the SFT as a whole and determined that the SFT, including
the grandfathering of commission, was in the best interests of members’.

The management paper set out the background to the then current payment
arrangements.™® It pointed out that there were about 188,000 members

‘in commission paying retail super/pension products in TUSS’, and that
these members made up about 63% of members holding about 47.7% of
funds under management in TUSS.'® |t said that approximately ‘$56 million
in commission per annum is paid in respect of TUSS products’.'®

When discussing termination of remuneration arrangements with advice
licensees, the paper said that separate advice would have to be obtained
about whether termination would expose MLC Nominees, NULIS or any
other entity in the NAB Group to liability for breach of contract.’®? No
estimate was given of the compensation that might be payable to advisers
if liability arose. The only reference to quantum was to the total commission

58 Transcript, Nicole Smith, 8 August 2018, 4387.

159 Exhibit 5.7, 10 June 2016, Board Papers, MLC Nominees, NULIS
and PFS Nominees, 20.

160 Exhibit 5.7, 10 June 2016, Board Papers, MLC Nominees, NULIS
and PFS Nominees, 20.

161 Exhibit 5.7, 10 June 2016, Board Papers, MLC Nominees, NULIS
and PFS Nominees, 20.

162 Exhibit 5.7, 10 June 2016, Board Papers, MLC Nominees, NULIS
and PFS Nominees, 23.
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paid per annum in respect of TUSS Products, which was said to be
$58 million. "3

Ms Smith agreed, however, that NULIS did not have any legal obligation
to pay commissions at the time'® and Mr Carter also agreed that NULIS
would not have been in breach of contract, as it did not have any contracts
with advisers prior to the SFT.'%

The paper said that ceasing commissions may lead to significant member
attrition due to ‘financial adviser dissatisfaction’. It said that this, in turn,
may lead to a significant reduction in funds under management, leading to
higher costs for remaining members and reduced competitiveness of each
product, thereby threatening the sustainability of the fund as a whole.®®
The paper said: ‘In a post FoFA world, where monetary incentives are
removed, financial adviser satisfaction is paramount’.’®” Mr Carter agreed
that if NULIS maintained commissions for financial advisers, then advisers
would not look to move their clients to another superannuation provider.'6®

The paper recommended that the directors approve maintaining current
grandfathered commission arrangements. The paper said that management
believed that the cost and effort required to adopt the third approach (of
stopping commission payments and setting up alternative remuneration
arrangements for advisers) was not in members’ best interests.'®®

The management paper told the board that the SFT may be delayed by as
much as 12 months if option three was adopted. It said this would ‘impact

163 Exhibit 5.7, 10 June 2016, Board Papers, MLC Nominees, NULIS and PFS Nominees, 20.
164 Transcript, Nicole Smith, 8 August 2018, 4391.

65 Transcript, Paul Carter, 6 August 2018, 4217, 4219.

166 Exhibit 5.7, 10 June 2016, Board Papers, MLC Nominees, NULIS and PFS Nominees, 6.
167 Exhibit 5.7, 10 June 2016, Board Papers, MLC Nominees, NULIS and PFS Nominees, 5.
168 Transcript, Paul Carter, 6 August 2018, 4220.

169 Exhibit 5.7, 10 June 2016, Board Papers, MLC Nominees, NULIS and PFS Nominees,
6-7.
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future initiatives as the work effort will divert time, resources and
funding away from other strategic initiatives’.'”® But Mr Carter’s
evidence was that all of the benefits of the SFT could be achieved
without grandfathering commissions.'""

As already mentioned, NAB had consulted with ASIC about the intention to
grandfather commissions.'”? The management paper said that the purpose
of this consultation was to seek ASIC’s views on the legal application of
the grandfathering provisions given the level of ‘interpretation risk’ due to
the fragmentary and untested nature of the FoFA regulations.'”® A briefing
paper dated 20 May 2016 was provided to ASIC and was annexed to

the management paper.'# It set out the bases upon which NAB said that
NULIS was a platform operator and told ASIC of its intention to continue
grandfathering commission payments.'”® The evidence was that, after
providing ASIC with the briefing paper, representatives of NULIS met

with ASIC and indicated that it was not seeking a ‘no action’ letter,

but would proceed on the basis of the legal advice it had received.'”®

1.2.3 MySuper

The Commission considered the steps taken by NULIS to transfer accrued
default amounts (ADAs) to MySuper products and some issues about
what appeared to be the poor performance of its MySuper products.

170 Exhibit 5.7, 10 June 2016, Board Papers, MLC Nominees, NULIS
and PFS Nominees, 6-7.

71 Transcript, Paul Carter, 6 August 2018, 4216.
172 Exhibit 5.7, 10 June 2016, Board Papers, MLC Nominees, NULIS and PFS Nominees, 4.
73 Exhibit 5.7, 10 June 2016, Board Papers, MLC Nominees, NULIS and PFS Nominees, 3.

174 Exhibit 5.7, 10 June 2016, Board Papers, MLC Nominees, NULIS and PFS Nominees,
Appendix 4.

175 Exhibit 5.7, 10 June 2016, Board Papers, MLC Nominees, NULIS and PFS Nominees, 49.

176 Exhibit 5.7, 10 June 2016, Board Papers, MLC Nominees, NULIS and PFS Nominees,
5-6; Transcript, Peter Kell, 17 August 2018, 5256.
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NAB RSE licensees initially offered two MySuper products: an
MLC MySuper product of which MLC Nominees was trustee and
a Plum MySuper product of which PFS Nominees was trustee.'””

The NAB RSE licensees did not transfer the majority of ADAs into a
MySuper product until 2016.'® They transferred other ADAs to a MySuper
product in 2017.'° The speed of transfer can be indicated by observing that,
at 30 June 2014, the total ADAs across the whole superannuation industry
were worth about $73.1 billion, of which MLC held $17 billion." By 30 June
2015, the industry-wide value of ADAs had fallen to $59.2 billion but MLC’s
had fallen only slightly: to $16.1 billion."®" At 30 June 2016, the equivalent
figures were $41.3 billion and $13.9 billion.' That is, at the start of the
industry-wide process of transferring ADAs to MySuper, MLC had less

than one quarter of all ADAs but two years later, at 30 June 2016,

it held more than one third of all ADAs. 83

Ms Smith accepted that one consequence of not moving ADAs into
MySuper until 2016 or 2017 was that members paid higher fees, including
the PSFs, for longer than they would have paid if the transfers had been
made sooner.'® She also accepted that members with ADAs would have
been paying a higher administration fee in MKBS/MKPS than in the
MySuper product'® and may have been paying adviser contribution fees. 8¢

Each year, the trustee of a MySuper product must determine whether the
beneficiaries of the fund who hold the MySuper product are disadvantaged

177

Transcript, Nicole Smith, 8 August 2018, 4398.
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by factors such as the fund’s scale, when compared to MySuper
beneficiaries of other funds.'®”

NULIS has made the necessary scale determinations each year. The
papers put to NULIS’s board in October 2016 for the purposes of the

2016 scale determination recorded that various ‘MySuper investment
structure enhancements had been implemented over the last 12 months’.'8®
Among other things, the trustee (NULIS from 1 July 2016) reduced

its profit margin on the operations of the product by five basis points.'®®

The papers put to the board noted that ‘when standard fees are compared
against the ChantWest universe of MySuper products’, the MLC Super Fund
MySuper product and the NAB Staff MySuper product ranked 66th and 44th
respectively.’ The analysis also said that the MLC MySuper product was in
the bottom quartile of MySuper products for performance, after investment
fees were taken into account.™"

Why this was so was explored in evidence.

A quarterly investment report dated June 2017 conducted by JANA
Investment Advisers Pty Ltd and considered by the board of NULIS, %2

said that the initial fee budget for the NAB MySuper products placed a
significant limitation on the level of illiquid assets in the portfolio and that
creating a new option with ‘zero dollars’ on ‘day one’ meant that the relevant
MySuper option was going to have a lower allocation to illiquid assets
relative to peers. The report said that the underweighting of illiquid assets

in the MySuper option occurred when illiquid assets were having their
strongest historical gains due to a low interest rate environment.'®3

87 SIS Act s 29VN(b).

188 Transcript, Nicole Smith, 8 August 2018, 4406.
89 Transcript, Nicole Smith, 8 August 2018, 4406.
90 Transcript, Nicole Smith, 8 August 2018, 4407.
9" Transcript, Nicole Smith, 8 August 2018, 4409.

192 Exhibit 5.58, 22 August 2017, Minute of NULIS Nominees,
22 August ‘17 and JANA, June ‘17 Quarterly Investment Report.

93 Transcript, Nicole Smith, 8 August 2018, 4417.
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Performance was also affected by fees. NULIS retains the portion of

the investment fee charged to members that is not paid to others for
managing the assets of the fund. The amounts retained by NULIS are
paid as dividends to NULIS’s shareholder, NWMSL (the administrator).'**
Ms Smith said she believed that the dividend NULIS paid was usually
more than $100 million per year.'® (She said that dividends were
payable quarterly but that ‘as a result of the PSF matter’ there had

been two quarters where NULIS had not paid a dividend.)"®

Ms Smith said that NULIS had made the decision referred to in the
papers for the 2016 Scale Assessment (to take a lower profit margin from
the superannuation activities) so that more money could be applied to
investments'’ to deal with the underperformance of the MySuper option.'%®
She said that the budget for investment options and the profit to the NAB
Group comes from the investment management fee and that, if a larger
amount of the investment fee collected were allocated to investment
options, the NAB Group would take less profit, or the fee would have to
increase, so that profits of the NAB Group did not decrease.'®® Ms Smith
said that before the SFT in 2016, MLC Limited (not MLC Nominees)

had controlled how much of the investment fee would be used for the
management of assets,?® but that since the SFT, NULIS has had control
over how much of the investment fee would be used for the management
of assets. She said that NULIS had not yet allocated more of that fee

to the management of MySuper assets.?""

94 Transcript, Nicole Smith, 8 August 2018, 4422.

Transcript, Nicole Smith, 8 August 2018, 4423.
96 Transcript, Nicole Smith, 8 August 2018, 4422-3.
97 Transcript, Nicole Smith, 8 August 2018, 4406.
Transcript, Nicole Smith, 8 August 2018, 4407.
199 Transcript, Nicole Smith, 8 August 2018, 4420.
200 Transcript, Nicole Smith, 8 August 2018, 4422.
201 Transcript, Nicole Smith, 8 August 2018, 4422.
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1.3  What the case study showed

1.3.1 Conduct in respect of PSFs

As noted above, | make no findings about the matters alleged by ASIC
in its proceedings against NAB in relation to PSFs. | do, however, wish
to say something about the actions of those within NAB Wealth after the
identification of issues about PSFs and about NAB’s dealings with ASIC
at the time of ASIC’s publication of its Report 499: Financial Advice:
Fees for No Service.

In the written submissions of NAB and NULIS, and in the evidence, it was
said that NAB Wealth had undertaken ‘an investigation to identify the nature
and character of the PSF’.22 | do not consider this a sufficient or accurate
description of what was done. The description is incomplete, and to that
extent inaccurate, because it ignores the purpose for which the inquiries
were being made. The overall purpose was to minimise the amount that
NAB would have to repay. That purpose was effected in two ways: first,

by trying to find some legal basis for retaining what had been paid;

second, by devising a remediation approach that would minimise

the amount to be repaid.

The former is evident from the documents that discussed whether any
of the services provided by the administrator could form a basis for
charging PSFs.?® The latter is clear from the documents that proposed
an opt-in approach to any remediation for unadvised members.2%*

The steps taken by NAB showed either that NAB did not grasp that it had
charged fees for services it had not provided, or that NAB was unwilling to
face the consequences of having agreed to provide services to clients,

202 NAB and NULIS, Module 5 Case Study Submission, 11 [61(a)];
Transcript, Paul Carter, 6 August 2018, 4271-2.

203 Exhibit 5.14, 3 May 2016, Invitation of 3 May 2016 from Buchanan and Its
Attachment Investigation into Project Swift; Exhibit 5.21, 24 August 2016, Emails
to and from Carter and Others, PSF Management Paper to Trustee; Exhibit 5.22,
19 September 2016, Email, Stimson to Carter, Plan for PSF Meeting with Hagger.

204 Exhibit 5.26, 16 October 2016, Email Carter, Hagger and Others, October ‘16
Concerning PSF Letter.
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having not provided the services, and yet having charged clients
for what it had not done.

As | said in the Interim Report, charging for what you do not do is
dishonest.?’® That NAB either did not grasp this basic proposition or
was unwilling to face the consequences of having done so is troubling.
That its General Counsel should be complaining to ASIC, as recently
as April 2018, that having to pay back what had been taken was unfair
to NAB, is, if anything, even more troubling. It suggests an abiding
blindness to the seriousness of the underlying conduct.?%

Like any listed company, NAB owes obligations to its shareholders. NAB,
like any listed company, is not just entitled, but is bound, to consider
carefully whether it should pay compensation to others. And it is entitled,
and bound, to take proper steps to pay only such compensation as can
be shown to be justified. But NAB’s conduct in connection with fees for
no service went beyond taking proper steps to ensure that it paid no more
than was proper compensation for its wrong. It sought to avoid repaying
to customers money to which it was not, and never had been, entitled.

Until it agreed to make full compensation, NAB’s conduct fell short of
community standards and expectations. Moreover, the conduct that has
been described reflected a culture, demonstrated by senior executives
within the NAB Group, of unwillingness to put right, wholly and promptly,
what was evidently wrong conduct. And the conduct had been allowed
to continue for many years.

It is now necessary to say something about NAB’s dealings with ASIC
in connection with ASIC’s publication of its Fees for No Service report.

Both NAB and Mr Hagger described NAB’s communications with ASIC
as ‘open and transparent’. NAB and NULIS submitted that Mr Hagger’s
communications with ASIC demonstrated ‘a willingness to engage in
proactive and transparent communications with the regulator’.2%

205 ESRC, Interim Report, September 2018, vol 1, 73.
206 Exhibit 5.76, 13 April 2018, Letter from NAB to ASIC.
207 NAB and NULIS, Module 5 Case Study Submission, 17 [91].
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NAB and NULIS submitted that there was no reason to doubt Mr Hagger’s
account of his conversation with Mr Tanzer and that no ASIC witness offered
or was asked to provide any criticisms about the conduct of Mr Hagger or
NAB more generally.2%8

| accept that Mr Hagger believed what he said to the Commission in
evidence. But, given what was known at the time, | do not accept that
what he said to Mr Tanzer is properly described as ‘open and transparent’.
| do not accept that Mr Hagger told Mr Tanzer that NAB had revised
estimates of the amount it would have to pay as compensation. The
evidence demonstrates, in my view, that Mr Hagger did not tell Mr Tanzer
that the board of NWMSL had decided, by the time of the conversation, to
recommend to NULIS that it make full remediation and that NWMSL would
indemnify NULIS for the whole cost of that remediation. Instead, he left Mr
Tanzer with the impression that these issues had not yet been decided by
either the board of NWMSL or the board of NULIS. And that was not right.
Why not tell ASIC what had transpired that morning in the board meeting
from which Mr Hagger had emerged to make the call?

If, as Mr Hagger may be understood as having suggested, he said enough
to allow Mr Tanzer to draw his own conclusions about how much would
have to be paid out, why not just tell ASIC the truth? His evidence could be
understood as saying that he somehow was inviting Mr Tanzer to ‘ask the
right questions’. If that is the case, how was that ‘open and transparent’?
Why not tell ASIC of the internal estimates?

The answer to all of these questions can only be that NAB wished ASIC’s
report to still show the bank’s conduct as ‘middle of the pack’, regardless

of NAB’s knowledge when it responded to ASIC’s inquiries about the draft
report and when Mr Hagger spoke with Mr Tanzer. And NAB wanted to
remain ‘middle of the pack’ lest news of what it had discovered overshadow
its CEO’s announcement of full year results.

NAB told ASIC of its revised estimates on 3 November 2016, a week or so
after Mr Hagger had spoken to Mr Tanzer. ASIC’s reaction to these later
disclosures tells of the quality of the communications that had taken place

208 NAB and NULIS, Module 5 Case Study Submission, 16 [89].

49



Royal Commission into Misconduct in the Banking, Superannuation and Financial Services Industry

before ASIC published its report. ASIC was not satisfied with NAB’s
dealings with it, and rightly so.

NAB’s conduct fell short of what the community would expect of NAB,
or any other large financial entity, in dealings with ASIC of the kind
under consideration.

1.3.2 Misconduct in respect of fees for no service

In NAB’s initial submissions to the Commission in January 2018, it
acknowledged misconduct concerning ongoing ASFs charged without

the provision of services to primarily retail customers between 2008 and
2015.2% In their written submissions to the Commission dated 31 August
2018, NAB and NULIS submitted that they fully accepted the seriousness
of the matters that were the subject of the breach reports tendered
concerning ASFs, and that these events involved previously acknowledged
and reported instances of misconduct, and conduct falling below community
standards and expectations.

The notifications lodged with regulators contained acknowledgments of

a breach or likely breach of section 912A(1) of the Corporations Act and
section 52(2)(b) of the SIS Act by the relevant RSE licensee. In its written
submissions, NULIS accepted that, on the evidence, it was open to the
Commission to find that there had been a breach or likely breach of section
912A(1)(a) of the Corporations Act with respect to each notified event.

| agree.

More must be said, however, about fees for no service and the trustee’s
covenants set out in section 52(2)(b) and 52(2)(c) of the SIS Act. The first of
those covenants requires the trustee ‘to exercise, in relation to all matters
affecting the entity, the same degree of care, skill and diligence as a prudent
superannuation trustee would exercise in relation to an entity of which it is
trustee and on behalf of the beneficiaries of which it makes investments’.
The second requires the trustee ‘to perform the trustee’s duties and
exercise the trustee’s powers in the best interests of the beneficiaries’.

209 Exhibit 5.4, 29 January 2018, Extract of NAB Submission, 1.
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In their written submissions, NAB and NULIS submitted that there was

no support in the text of the Act or in prior authority that the care, skill and
diligence covenant imposed an ‘absolute standard’ on a superannuation
trustee in NULIS’s position to ‘ensure’ that a service is provided in each
case where there was an arrangement between an adviser and a member
by directly monitoring advisers.?'° They submitted that the evidence
demonstrated that MLC Nominees or NULIS (as applicable) had

complied with the covenant because:

« first, controls existed in the form of underlying contractual obligations and
at the point of the member and the adviser agreeing to the payment;?"

» second, an administrator was legally liable for breaches of its contractual
obligations, which were required to be reported to the trustee under the
Administration Agreement;?'? and

+ third, when specific controls with respect to delivery of service were found
to be deficient, measures were put in place to remedy those deficiencies.
More generally, it was submitted that measures were taken in response
to failures in controls, and to uplift the control environment and introduce
reforms (such as an independent customer advocate program).2'3

The general law requires a trustee to discharge its duties to the standard of
what an ordinary prudent person of business would do in managing similar
affairs of his or her own.2* The statutory covenant refers to the ‘care, skill
and diligence ... a prudent superannuation trustee would exercise in relation
to an entity of which it is trustee’. On its face, the statutory covenant permits,

210 NAB and NULIS, Module 5 Case Study Submission, 4 [17].
21" NAB and NULIS, Module 5 Case Study Submission, 4 [14].
212 NAB and NULIS, Module 5 Case Study Submission, 4 [15].
213 NAB and NULIS, Module 5 Case Study Submission, 4 [16].

214 Austin v Austin (1906) 3 CLR 516, 525; Permanent Building Society (in lig) v Wheeler
(1994) 11 WAR 187, 235; Cowan v Scargill [1984] 2 All ER 750, 762.
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perhaps requires, reference to the fact that NULIS and other RSE
licensees are professional trustees.?'®

In the present context, the question may become whether a prudent person
of business, who acts as a professional trustee, would allow payments to be
made to a service provider without first verifying that the services have been
provided? In this regard, it may be noted that Ms Smith said that, in her
view, the trustee had owed members a duty of care — to consider whether
services had been provided in exchange for the ASFs and PSFs that had
been charged.2'®

NULIS did not monitor advisers or the provision of specific advice. When
fees were paid for no service, the trustee had no controls that prevented
charging fees for no service. The Risk Review of ASF Controls paper
given to NULIS’s board recorded many respects in which controls were
deficient.?'” The bare fact that the trustee, the administrator, the adviser and
the ultimate client were each a party to one or more contracts regulating
the charging and payment of fees does not conclude any issue about the
trustee taking reasonable care. Whether the trustee exercised reasonable
care, skill and diligence asks whether the trustee should have taken steps
to determine whether the contracts that had been made were performed
in accordance with their terms. And in that regard, it may be that different
considerations would arise in cases where the adviser charging the fees
in question was an authorised representative of a NAB advice licensee.?'®

What the trustee should have done in the exercise of the required care, skill
and diligence should be considered in the light of another and fundamental
obligation of trustees. A trustee must not allow the trust fund to be dissipated
in an unauthorised way.?'® A trustee who wrongly pays away trust money,

215 ASIC v Drake (No 2) [2016] FCA 1552 [272]-[273].
218 Transcript, Nicole Smith, 9 August 2018, 4480.

217 Transcript, Nicole Smith, 9 March 2018, 4479-81; Exhibit 5.71, 12 August 2017,
Extract from Board Papers, MLC Nominees, PFS Nominees, NULIS.
28 Transcript, Paul Carter, 6 August 2018, 4221; see also Transcript, Nicole Smith,

9 August 2018, 4469.
219 Youyang Pty Ltd v Minter Ellison Morris Fletcher (2003) 212 CLR484, 501-2.
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like a trustee who makes an unauthorised investment, commits a breach
of trust.??°

Absent express provision to the contrary, the authority a member gives to
a trustee to pay an advice fee would be construed as authorising payment
in return for the provision of service. (From time to time, advice licensees
have suggested that their advice agreements permitted deduction of a fee
in return for the offer to provide advice. But even in that case, the authority
would ordinarily be understood as requiring that offer be taken up before
the adviser would be entitled to receive the fee.)

Some of the events reported by NAB and NULIS concerned cases where
requests had been received to remove the adviser from members’ accounts.
In cases of that kind, a necessary part of the contractual foundation for
deduction of fees has gone and the trustee has been told that it has gone.
Paying away trust money in payment of advice fees in those cases appears
to me very likely to be a breach of trust. If it is a breach of trust it would

be misconduct.

The trustee’s covenant in section 52(2)(c) is to perform its duties and
exercise its powers in the best interests of beneficiaries. When the purpose
of a trust is to provide financial benefits for beneficiaries, as it is with a
superannuation fund, the best interests of the beneficiaries are normally
their best financial interests.??’

NAB and NULIS submitted that the ‘best interests’ duty, both in the SIS

Act and at general law, operates to qualify the performance of a particular
specified duty or the exercise of a specified power and that no relevant duty
or power had been identified in connection with the payment of fees for

no service.?? As | have explained elsewhere, this may not be a complete
statement of the general law, or of the operation of the covenant.??3

220 Youyang; see also Target Holdings Ltd v Redferns [1996] AC 421, 437,
per Lord Browne-Wilkinson.

221 Cowan v Scargill [1985] Ch 270, 286-7.
222 NAB and NULIS, Module 5 Case Study Submission, 5 [20].

223 Manglicmot v Commonwealth Bank Officers Superannuation Corp Pty Ltd [2010]

NSWSC 363 [121], per Giles JA.
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But when fees were paid for no service, the relevant duty was the trustee’s
duty to preserve the trust fund (not paying it away without authority)

and the relevant power was to make proper payments on behalf of
members by deducting the payment from the member’s account.

NAB and NULIS did not dispute that the trustee deducted the ASFs
from members’ accounts and did not contend that the trustee lacked
power under the trust deed?* to deduct ASFs (if the deduction was
authorised by the member).

NAB and NULIS pointed out that it has been said that the best interests
test is concerned with process, not outcome.?? Like all aphorisms, the
proposition may very well be too compressed, and obscure more than

it reveals. But even if it does sufficiently capture a relevant point, the

fact remains that the contractual and other controls that NULIS submitted
were in place to ensure proper deduction of ASFs were not sufficient

to protect the financial interests of members.

One other, statutory, obligation of the trustee should be mentioned.
Section 62 of the SIS Act obliges the trustee to ensure that the fund
is maintained solely for the purposes identified in that section.

| consider that it is arguable that the trustee’s conduct in using trust funds
to pay for services to members that had not been provided may have been
a breach of one or more of the covenants that have been mentioned and
of the statutory obligation. That conclusion rolls up consideration of several
distinct obligations. But separate and sequential consideration of the
obligations runs a real risk of attributing to each too confined an operation.
Each of the covenants, like the statutory sole purpose obligation, takes

its operation and content from the context within which it is to operate:

a context in which the trustee has several, related obligations designed

to ensure that the funds that the trustee holds are applied only for proper
purposes. And the central complaint being considered is that the trust funds
were not applied for a proper purpose; they were applied to pay amounts

224 The trust deeds of the two funds appeared at Exhibit 5.84, Witness statement of
Peggy O'Neal, 31 July 2018, Exhibit PYO-1 (Tab 2) [NAB.005.546.0001], (Tab 3)
[NAB.005.546.0089)].

225 Manglicmot v Commonwealth Bank Officers Superannuation Corp Pty Ltd [2010]
NSWSC 363; NAB and NULIS, Module 5 Case Study Submission, 5 [22].
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that were not properly charged and payable. A conclusion that the trustee
did not breach its duties when it permitted that to occur would be surprising.
A conclusion that the trustee did breach one or more of the obligations that
have been mentioned would not.

The conduct of the NAB trustees in connection with the payment of fees
for no service might have been a breach of obligation and therefore
constitute misconduct. These matters having already been reported

to ASIC, it must decide what, if any, further action should be taken.

Next, it is necessary to consider the conduct of NULIS and other NAB
entities in connection with remediation.

NAB and NULIS submitted that there was no evidence that MLC Nominees
or NULIS had inappropriately failed to exercise any discretion independently
of NAB with respect to the remediation of ASF events. It will be recalled

that when Mr Hagger gave evidence about these matters, NAB had not

at that point agreed to full remediation by all of its licensees. Indeed, much
of NAB’s and NULIS’s correspondence with ASIC involved negotiations
toward a different outcome.

| consider that, in allowing remediation proposals to be put forward to

the regulator that did not provide for full compensation, it is arguable

that the board of NULIS prioritised the financial interests of others within
the NAB Group over the interests of members. If the board did this,

it may have been a breach of the covenant prescribed by section 52(2)(c).
But, if it was a breach, later events overtook it and nothing came of it.

NAB and NULIS submitted that the progression of discussions over time
with ASIC with respect to the remediation approach neither established
any intention or effect of minimising the quantum of remediation, nor was
it ‘ethically unsound’.??® To repeat a point already made, the submission is
consistent with NAB either not grasping that to charge a fee for a service
not provided was dishonest, or being still unable or unwilling to accept
the consequences that follow from its conduct.

226 NAB and NULIS, Module 5 Case Study Submission, 14—15.
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One consequence of NAB’s protracted negotiations with ASIC was that
customers have not been compensated promptly. NAB and NULIS accepted
that the ASFs events took too long to discover, investigate and remediate.??”
| agree. But NAB'’s conduct prolonged the process. The public would rightly
have expected NAB not to do that.

1.3.3 Misconduct in relation to reporting of breaches

As noted above, in its communications with ASIC, NAB agreed that 84
significant breach notifications were provided by NAB entities later than
the 10 business days required by statute.??® | have no reason to doubt
that this represents at least the minimum number of such cases. Although
the number of cases acknowledged by NAB is 26 less than ASIC’s
calculation of 110 breach reports, the figures are troubling. Each departure
from the legislative requirement is a breach of section 912D(1B) of the
Corporations Act. The breaches acknowledged in the breach reports

were breaches, or likely breaches of sections 912A(1)(a), 912A(1)(c),
912A(1)(ca) and 912A(1)(h).

Each failure to report within the stipulated timeframe is conduct amounting
to misconduct. Each breach or likely breach that is the subject of each
report might itself amount to misconduct.

As has been mentioned already, ASIC’s report into selected financial
services groups’ compliance with the breach reporting obligation found
that industry is taking far too long to identify and investigate potential
breaches. At the time the report was released, Mr Shipton observed
two related problems:??°

The first is that industry is taking far too long to identify and investigate
potential breaches. Whilst this is not of itself a breach of the reporting
requirement, this is the greatest source of delay and thus of most
significant detriment to consumers.

227 NAB and NULIS, Module 5 Case Study Submission, 14 [76].

228 Exhibit 5.44, Witness statement of Nicole Smith, 3 August 2018, Exhibit NSS-2 (Tab 8)
[NAB.005.827.0008].

228 ASIC, Media Release 18-284MR, 25 September 2018.
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The second problem is that even having identified an issue and concluded,
following an investigation, that it is a breach, institutions are failing to then
report it to ASIC within the required 10 business days. The delays here

are much shorter (75% were late by 1-5 days) but still represent a breach
of the legal requirements.

NAB’s conduct in respect of breach reporting accords with those
observations.

Failing to comply with the statutory breach reporting requirements showed
NAB to be unwilling, in that respect at least, to obey the law. That is a
troubling observation. That the failures to obey the law were so many and
occurred over so many years is more troubling because it bespeaks a
culture that treated not only the immediate breach (constituted by failure
to report), but also the breaches or likely breaches that gave rise to the
obligation to report as either matters of no real importance or as matters
that need not be brought to the regulator’s attention.

When these observations are joined, as they must be, to the other criticisms
| have made about NAB’s response to fees for no service, they speak poorly
of NAB’s regard for compliance with the law, they speak poorly of NAB’s
willingness to face the consequences of breach of the law, and they speak
poorly of NAB’s willingness to do all things necessary to ensure that the
financial services it provides are provided efficiently, honestly and fairly.2*°

1.3.4 Misconduct in relation to grandfathered
commissions

In their written submissions, NAB and NULIS submitted that the board
resolution approving the maintenance of grandfathered commissions
cannot be divorced from its context.?3' They submitted that the SFT
involved a package of changes that NULIS considered, overall, to be
in the best interests of members.?? They noted that the equivalence
of rights was maintained and members were no worse off.

230 Corporations Act s 912A(1)(a).
231 NAB and NULIS, Module 5 Case Study Submission, 18 [101].
232 NAB and NULIS, Module 5 Case Study Submission, 18 [101].
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| should say at once, in response to the last point about equivalence
of rights, that the best interests duty, whatever its content, cannot
properly be understood as no more than an obligation ‘to do no harm’.

A trustee has a duty to identify relevant considerations before making a
decision and to use all proper care and diligence in obtaining the relevant
information and advice relating to those considerations.?* It has been
said that if the consideration of the trustee is not properly informed,

it is not genuine.?** The duty to take these steps flows both from the best
interests obligation and also from the duty of care, skill and diligence.

There are at least two things that are troubling about the management paper
upon which the decision was taken to maintain grandfathered commissions.
First, the paper focused closely upon the possibility of increased costs

due to member attrition because of financial adviser dissatisfaction. No
estimates of that loss were attempted. And no particular attention was
given to the amounts members would continue to pay if commissions

were maintained. Second, the paper identified the need for separate

legal advice about claims by advisers if commissions were not to be
maintained. Yet management did not obtain this advice before making

its recommendation. By contrast, management obtained legal advice

about the legality of maintaining commissions.

The relevance and importance of these issues to the decision-making
process would seem obvious. It may be that the absence of legal advice
about claims by advisers points towards the trustee not having performed
its duties properly.

As the High Court has observed, ‘superannuation is not a matter of mere
bounty, or potential enjoyment of another’s benefaction ... It is “deferred
pay”. The legitimate expectations which beneficiaries of superannuation
funds have that decisions about benefit will be soundly taken are thus high.

233 Abacus Trust co (Isle of Man) v Barr [2003] 1 All ER 705, [23]; Scott v National Trust
for Places of Historic Interest or Natural Beauty [1998] 2 All ER 705, 717.

2% Finch v Telstra Super Pty Ltd (2010) 242 CLR 254, [66] citing Kerr v British Leyland
(Staff) Trustees Ltd [2001] WTLR 1071, 1079; Stannard v Fisons Pension Trust Ltd
[1992] IRLR 27, 31.
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So is the general public importance of them being sound’.?*® | consider this
reasoning to be no less forceful when it comes to other decisions that will
affect member benefits. The trustee may have breached its duty to act in the
best interests of the affected members. The matter not having been drawn
to the attention of the regulators so far, | will refer the matter to APRA to
consider whether to take action.

1.3.5 Misconduct in relation to MySuper and
transition of accrued default amounts

In respect of the transition of ADAs to MySuper, it is to be remembered
that the statute required trustees to attribute default contributions
to their MySuper products and to do this by 1 July 2017.

In its written submissions, NULIS submitted that the evidence as a whole
did not establish that either MLC Nominees or NULIS delayed the MySuper
transition.z® NULIS submitted that the transition of all ADAs was completed
by 31 March 2017, in advance of the 1 July 2017 deadline, and that the
majority of ADAs were transferred to ‘transition investment options’ in

June and July 2017.2%” NULIS referred to a number of impediments

to an earlier transition, including the complexity of and risk associated

with the exercise.?3®

To observe that ADA balances had to be transferred by 1 July 2017 puts
unwarranted emphasis on the date fixed as the outer limit for compliance
and does not take account of trustees’ other obligations in the Act, in
particular the covenant prescribed by section 52(2)(c). The considerations
identified in NULIS’s submissions were to be considered in light of the fact
that commissions, PSFs and other payments to advisers would continue
to be paid by members whilst the transition of their ADAs was delayed.
Ms Smith acknowledged that one of the consequences of the delay was
that members paid higher fees for longer than they would have had their

235 Finch v Telstra Super Pty Ltd (2010) 242 CLR 254, [33]
(French CJ, Gummow, Heydon, Crennan and Bell JJ).

236 NAB and NULIS, Module 5 Case Study Submission, 20 [109].
237 NAB and NULIS, Module 5 Case Study Submission, 21 [112].
238 NAB and NULIS, Module 5 Case Study Submission, 20 [110]-[112].
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ADAs been transferred earlier.2*® For some members, this was not merely
a risk, but a certainty. Advisers, including advisers within the NAB Group,
stood to benefit from this to the financial detriment of those members.

Taken as a whole, the evidence shows that NAB and NULIS (and before
NULIS, MLC Nominees) did not move with all deliberate speed to effect
the transfers. | consider that they did not do that for fear of how advisers
would react to the loss of commissions that would follow from the transfer.

| consider, then, that the better view of the evidence is that the trustees
did not pay sufficient regard to the financial interests of those members
affected by adviser payments and, instead, prioritised the commercial
interests of the NAB Group or the interests of advisers, or more probably,
both. It would further follow that the trustee might have contravened the
covenant set out in section 52(2)(c) of the SIS Act. | refer the conduct

to APRA under paragraph (a) of the Commission’s Terms of Reference
for the agency to consider whether to take action.

1.3.6 Conclusion

This case study demonstrates two things.

First, lack of insight and accountability on the part of those most senior
in a retail group can lead to delayed and poor outcomes for the members
of a fund. NULIS and other NAB entities were aware of the ASF and PSF
issues from at least 2015. Rather than remediate promptly at that time,
management and senior executives took steps to negotiate an outcome
with ASIC that would minimise the financial and reputational fall-out for
the NAB Group. NAB was unwilling to acknowledge that this behaviour
was wrong. That in itself is telling.

Second, the case study highlights the importance of a regulator monitoring
and enforcing trustees’ compliance with their duties. Taking action in
response to misconduct is backward-looking. The conduct that gives rise
to the action has already occurred. The purpose of taking the action,

on the other hand, is forward-looking. It sets the standards for trustees’
conduct in the future. It should prompt trustees to take steps to embed
those standards, and respect for them. Monitoring and enforcement

239 Transcript, Nicole Smith, 8 August 2018, 4401.
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by a regulator play an important role not only by dealing with poor
outcomes for members, but also by seeking to prevent them in the future.

APRA has the general administration of important parts of the SIS Act.

In particular, subject to some exceptions that need not be noticed, section
6 of the SIS Act gives APRA the general administration of part 6, which
provides, in section 52, that the governing rules of an RSE are taken to
contain the covenants set out in that section. It also gives APRA the general
administration of part 7, which includes the sole purpose test prescribed by
section 62. As already noted, the covenants set out in section 52 include
the covenant to exercise care, skill and diligence,?° the best interests
covenant,?*' and the covenant about conflicts of interest that obliges the
trustee to give priority to the duties to and interests of the beneficiaries
over the duties to and interests of others.?*

So far as the evidence goes, APRA has taken no step in response to
the reports it received, from NAB entities and from others, about fees
for no service. It should be said at once that section 62(1), prescribing
the sole purpose test, is a civil penalty provision, but section 52 is not.
Hence, contravention of section 62(1) may attract civil and criminal
consequences.?? By contrast, breach of a section 52 covenant is not
an offence.?** A person who suffers loss and damage as a result of
conduct that contravenes a covenant may recover the amount of the
loss or damage by action against the contravener or against any
person involved in the contravention.?#

APRA is tasked to regulate the conduct of superannuation trustees under
the SIS Act. Yet APRA was invisible after repeated instances of fees for

no service conduct were reported to it by NAB entities and by ASIC publicly
in 2016. Fees for no service conduct is, as | have said already in this report
and the Interim Report, conduct that is dishonest. A trustee that stands

by whilst advisers or advice licensees — particularly related parties —

240" 3ection 52(2)(b).
241 Section 52(2)(c).
242 gection 52(2)(d).
243 Section 62(2), read with SIS Act s 92 and Pt 21.
244 gection 55(2)

(

245 Section 55(3).
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engage in dishonest conduct at the expense of its members is failing
in its promise and duty to act in the best interests of members.

In its submissions, APRA said that it intended to carefully evaluate the
evidence that has emerged from this case study and to seek further
information to determine the relevant facts and whether there is a need
for further action on its part. That submission is surprising when important
evidence — the trustee’s own admission — has been in APRA’s possession
all along. APRA did not point to what it had done in response to the notice.

2 CBA superannuation funds

2.1 Background

Colonial First State Investments Limited (CFSIL) and Avanteos
Investments Limited (Avanteos) are two RSE licensees in the CBA
Group. Each is part of the Colonial First State (CFS) business.?*

CFSIL is the trustee of Colonial First State FirstChoice Superannuation
Trust (FirstChoice fund), a public offer fund with over $71 billion funds under
management and around 735,793 members.?*” The fund offers a range

of products under the FirstChoice brand.?*® CFSIL is also the trustee of
another fund called Commonwealth Essential Super.?4°

Avanteos is the trustee of various funds and the operator of investor
directed portfolio services.?® It provides products and services to around
71,000 investors and members holding superannuation, investment

248 Exhibit 5.182, Witness statement of Linda Elkins, 7 August 2018, 1 [2].
247 Exhibit 5.180, Witness statement of Linda Elkins, 26 July 2018, 2 [14], 37, Annexure A.

248 Exhibit 5.180, Witness statement of Linda Elkins, 26 July 2018, 3 [14]-[15];
Exhibit 5.232, Witness statement of Peter Chun, 31 July 2018, 2 [11].

249 Exhibit 5.232, Witness statement of Peter Chun, 31 July 2018, 3 [14].
250 Exhibit 5.182, Witness statement of Linda Elkins, 7 August 2018, 2 [7].
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and pension assets invested through Avanteos with an approximate
value of $29 billion.?"

On 25 June 2018, CBA announced its intention to demerge its wealth
management business, including the CFS businesses.?®? The CFS
businesses (with other CBA wealth and mortgage broking businesses)
will be transferred into a new entity, shares in which will be issued

to CBA shareholders.

The Commission’s inquiries examined four aspects of the conduct
of CFSIL and Avanteos:

» the transition of accrued default account (ADA) balances
and default contributions to a MySuper product;

» the charging of fees for no service;
» the sale of superannuation in CBA branches; and

» the performance of members’ cash investments
and related party arrangements.

The Commission heard evidence from Ms Linda Elkins,
the Executive General Manager of CFS and a director of CFSIL
and Mr Peter Chun, the General Manager of Distribution for CFS.

2.2 Evidence

2.21 Conduct in respect of MySuper

CFSIL obtained authorisation to offer a MySuper product in 2013.2

The product was a life stages offering made available through the
FirstChoice Employer Super product.?>* CFSIL also obtained authorisation
in 2013 to offer a MySuper product named Essential Super through the

251 Exhibit 5.179, Witness statement of Linda Elkins, 26 July 2018, 2 [14].
252 Exhibit 5.180, Witness statement of Linda Elkins, 26 July 2018, 4 [20].
253 Exhibit 5.181, Witness statement of Linda Elkins, 30 July 2018, 2 [10], 15 [57(a)].
254 Exhibit 5.181, Witness statement of Linda Elkins, 30 July 2018, 2 [10].
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Commonwealth Essential Super fund.?%® No MySuper offering
was established within the FirstChoice Personal Super product.?%

Two issues arose in respect of CFSIL’s implementation of the MySuper
provisions. The first concerned its treatment of the contributions of a cohort
of members who were invested in the FirstChoice Personal Super product.
The second concerned the transition of accrued default amounts (ADAs)
into a MySuper product. An accumulated amount attributed to a member

is an ADA if that member has not given the trustee a direction as to how
the assets of the fund attributed to the member are to be invested.?®”

The first issue related to about 13,000 members of the FirstChoice
Personal Super fund. In February 2014, soon after the MySuper changes
had taken effect (on 1 January 2014), CFSIL told APRA that it had no
investment directions on file for these members, but it had continued

to receive contributions from or in respect of the members and had

not treated those contributions as default contributions and paid them
into a MySuper account.?%®

In November 2013, APRA had written to RSE licensees reminding them that
after 1 January 2014 default contributions could only be paid into authorised
MySuper products.?® APRA’s letter also reminded licensees that failure to
comply was an offence under the SIS Act.?®® Section 29WA(3) of the SIS
Act creates the offence; the offence is one of strict liability. That is, there

are no fault elements for any of the physical elements of the offence,

but the defence of mistake of fact is available.?®'

At a meeting held on 21 February 2014 between representatives of CFSIL
and representatives of APRA, CFSIL told APRA that it may be in breach of

255 Exhibit 5.181, Witness statement of Linda Elkins, 30 July 2018, 3 [14].
2% Transcript, Linda Elkins, 14 August 2018, 4879.

257 gIS Act s 20B.

258 Transcript, Linda Elkins, 14 August 2018, 4879-80.

259 Exhibit 5.183, 15 November 2013, Letter from APRA to RSEs.

260 Exhibit 5.183, 15 November 2013, Letter from APRA to RSEs, 1.

261 Criminal Code Act 1995 (Cth) s 6.1.
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section 29WA in respect of the contributions of members who were invested
in the FirstChoice Personal Super product, which had not been attributed to
a MySuper product.?62 CFSIL later said in its letter to APRA dated 6 March
2014283 that it could not determine whether about 13,000 members invested
in the FirstChoice Personal Super product who had made contributions after
1 January 2014 had given any investment direction about the contributions.
The members affected had been transferred into the FirstChoice Personal
Super product as a result of a successor fund transfer (SFT) or due to the
operation of an automatic transfer from the employer division of the fund

on cessation of the member’s employment.

In its letter, CFSIL told APRA that it had considered several options
in its efforts to comply with section 29WA. These included:

» contacting affected members to encourage them to provide
an investment direction;

+ implementing a system to allow CFSIL to reject undirected contributions;
+ setting up a second account for members in the MySuper product; and

 transferring contributions to a MySuper product at the same time
as transferring the member’s ADA.

CFSIL asked APRA to agree to a proposal that it:2%

» continue to accept undirected contributions into the FirstChoice
Personal Super product;

 transfer undirected contributions into the MySuper product of the
fund at the same time as the ADA balance of affected members
was to be transferred; and

+ contact all affected members without an ADA balance by telephone
in order to obtain an investment direction.

262 Exhibit 5.185, 6 March 2014, Letter, Colonial First State to APRA, 1.
263 Exhibit 5.185, 6 March 2014, Letter, Colonial First State to APRA.
264 Exhibit 5.185, 6 March 2014, Letter, Colonial First State to APRA, 2.
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APRA wrote to CFSIL on 14 March 2014.2% |t agreed that CFSIL was
in breach of section 29WA. APRA said that it considered that CFSIL
had had sufficient time to prepare for the introduction of the MySuper
requirements to avoid such a breach, that it did not consider CFSIL’s
proposal to be acceptable and that it expected CFSIL to ‘determine

a course of action so that it ceases to be in breach of section 29WA
of the SIS Act as soon as possible’.?

Following a further meeting held on 18 March 2014,%” CFSIL formally
notified APRA on 19 March 2014 that it was in breach of section 29WA and
had been since 1 January 2014.268 CFSIL said in the breach notification
that it was unable to determine whether approximately 13,000 members

of the FirstChoice Personal Super product who had made a contribution
since 1 January 2014 had given an investment direction in relation

to all or part of that contribution. It said that CFSIL had not paid those
contributions to a MySuper product.

CFSIL set out its proposal to rectify the breach in a separate letter

to APRA of the same date. CFSIL told APRA that it had commenced
proactive outbound calls to affected members via a call centre to obtain
and record a valid investment direction.?%°

CFSIL later gave APRA a copy of the call-out script?”® and the letter that
CFSIL proposed to send to affected members.?”" The call-out script directed
the caller to tell the member that there had been a recent change to

265 Exhibit 5.299, 14 March 2014, Letter from APRA to CFSIL.

266 Exhibit 5.299, 14 March 2014, Letter from APRA to CFSIL.

267 Exhibit 5.186, 19 March 2014, Letter, Colonial First State to APRA.

268 Exhibit 5.184, 19 March 2014, Breach Notice Colonial First State Investment to APRA.
269 Exhibit 5.186, 19 March 2014, Letter, Colonial First State to APRA.

270 Exhibit 5.187, 26 March 2014, Email CBA to APRA and Attached Call Script.

21 Exhibit 5.189, 4 April 2014, Email Sutherland to APRA and Attached Template
Letter to Members.
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legislation that required confirmation of the investment option or options
into which the member would like their superannuation contributions to be
paid. Ms Elkins said that call centre operators would record any investment
direction provided by a member over the telephone and then complete

the form on behalf of the member.?2

The template letter said that there had been a recent change to
superannuation legislation that required CFSIL to hold an investment
direction from the member in relation to future contributions paid into
FirstChoice Personal Super.?”® The letter said that if such a direction
was not held, CFSIL would be unable to accept contributions into the
member’s account.

Neither the script nor the template letter referred to the possibility of a
member giving no direction and contributions being directed to a MySuper
account. Both the script and the letter described the issue in a way that was
directed to keeping members in the fund and out of a MySuper product.

By a letter dated 29 April 2014,2* APRA requested further information
from CFSIL. It otherwise said that CFSIL’s plan was acceptable to
APRA. The letter also noted that APRA expected the CFSIL Board and
management to satisfy itself that all other new obligations under the
SIS Act and prudential standards ‘are being implemented appropriately
and in members’ best interests.’

Thereafter, CFSIL proceeded to contact tranches of members in accordance
with its proposal. Each tranche of members corresponded with a particular
period of time between 2014 and 2016 during which a contravention

of section 29WA was identified. CFSIL gave APRA regular reports on
progress.?’® At various times, CFSIL identified further members who

had not previously been identified as having ADAs, which required

272 Transcript, Linda Elkins, 14 August 2018, 4889.

273 Exhibit 5.189, 4 April 2014, Email Sutherland to APRA and Attached Template
Letter to Members.

274 Exhibit 5.190, 29 April 2014, Letter from APRA to Elkins.

275 gee, eg, Exhibit 5.191, 29 March 2015, Email, Clemence of Colonial First State
to APRA, Re Section 29WA Update Number 13.
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a further tranche of members to be contacted. So, for example, CFSIL
told APRA by email dated 22 February 2016 that it had identified a sixth
tranche of members who were 100% invested in a cash option, which
CFSIL had failed to identify as having ADAs.?’® By an update numbered
24 and dated 13 September 2017, APRA was told that the transfer of
ADAs for the FirstChoice Personal Super members was complete.?””

The second aspect of conduct examined in respect of MySuper concerned
the transfer of ADAs into MySuper products. The MySuper provisions
required RSE licensees who had the authority to offer a MySuper product
to attribute ADAs to that MySuper product unless the member directed the
RSE licensee in writing to attribute the amount to another MySuper product
or investment option.?’”® RSE licensees were required to do so by no later
than 1 July 2017.

Ms Elkins said that the ADAs of members who were invested in the
FirstChoice Employer product were transferred to the MySuper offering
in two tranches:?™®

* the first tranche of 98,700 members was transferred on 12 November
2016;

» the second tranche of 3,400 members was transferred on 24 May 2017.

The ADAs of members who were invested in the FirstChoice Personal
product were not transferred into a MySuper product. CFSIL told APRA
in its letter of 6 March 20142 that system restrictions meant that it was
not possible for these members to be invested in that product without
establishing a second account, which it said might lead to the member
paying two sets of fees and insurance premiums.

218 Exhibit 5.192, 22 February 2016, Email, Colonial First State to APRA
Concerning Section 29WA Update Number 17.

277 Exhibit 5.195, 21 September 2017, Email, APRA to Colonial First State
Concerning Section 29WA Update Number 24.

278 The legislative framework for this transition was laid down in SIS Act s 387.

279 Exhibit 5.181, Witness statement of Linda Elkins, 30 July 2018, 15 [56].

280 Exhibit 5.185, 6 March 2014, Letter from Colonial First State to APRA.
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In its letter of 19 March 2014, CFSIL told APRA that trustee approval would
be sought to commence the attribution of ADAs for these members to a
suitable MySuper product and that it expected approval by 30 April 2014.
The relevant board meeting took place on 30 April 2014. The CFSIL Board
determined that Essential Super was a suitable MySuper product for the
transfer of ADAs of FirstChoice Personal Super members.?' The board
approved transfers where no contrary instruction was provided by the
affected member.

In its letter to CFSIL dated 29 April 2014,%62 APRA noted that CFSIL had
informed it of approximately 70,000 FirstChoice Personal Super members
with ADAs of whom approximately 14,000 had received a contribution since
1 January 2014. It also noted that the latter cohort were being dealt with
via the process outlined above (in respect of the section 29WA breach)

and recommended that, for the remaining accounts, CFSIL put in place
appropriate controls and monitoring to avoid further breaches of section
29WA. The letter said that:

From a conversation with CFSIL on 22 April 2014 we understand that
work is underway to consider steps CFSIL can take to address this risk
such as introducing a phone campaign for the remaining ADA members to
obtain a valid investment direction and bringing forward the date for ADA
transition earlier than 2016.

At a meeting of the CFSIL Board held on 3 June 2014, management noted
the proposed transition plan for ADAs for affected members and ‘the recent
suggestion by APRA that the Board consider bringing forward the transition
for 60,000 members’.2* Management told the board that this would have
‘significant business implications as the original transition date is 2016’.
The minutes record that the board considered and discussed the
management paper and, in its capacity as trustee of CFSIL:

281 Exhibit 5.197, 30 April 2014, Board Pack for Colonial First State Investments Limited.
282 Exhibit 5.190, 29 April 2014, Letter APRA to Elkins.
283 Exhibit 5.219, 30 June 2018, Minutes CFS Investments Limited.
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» noted the updated information regarding the identified breach of section
29WA of the SIS Act and the rectification process being undertaken;

* noted that it may not be in the best interest of members with ADAs
to transfer them to Commonwealth Essential Super at that point;

» noted that ‘robust processes’ were in place for the 60,000 members
with ADASs;

» noted the principles and process in relation to the remediation
of affected members; and

* subject to the incorporation of the requested changes, approved
the changes to the trustee’s MySuper Transition Plan giving effect
to the proposed rectification process.

The board did not resolve to bring forward the transition date. APRA was
later told that there were several reasons: potential operational risk; a
possibility of members’ interests being adversely affected; a low probability
of a section 29WA breach in the future; and the fact that work was already
planned to engage with members and advisers regarding their intentions.?%

At a meeting of representatives of APRA and CFSIL on 29 July 2014,
APRA expressed concern that CFSIL’s transition approach was ‘reactive’
and may result in a delay of up to 10 months for members who had made
contributions after 1 April 2014 .28

As well as communicating with affected members during the period of
transition of ADAs, CFS also communicated with their advisers. The
letters sent to advisers and planners set out the value of assets under
management in respect of which commissions were being paid to the
adviser or planner and which were commissions that would be lost if

284 Exhibit 5.198, 4 July 2014, Email, Colonial First State to APRA.

285 Exhibit 5.420, 29 July 2014, File Note of Meeting Held on 29/07/2014 between APRA
and CFS Regarding ADA Transition.
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clients moved to a MySuper product.?® In one standard email sent
to financial planners, planners were told that the transfer date for
ADAs was approaching; they were reminded of the amount of funds
under administration and that commissions would be lost if these
were transferred to a MySuper product.?’

Ms Elkins agreed that emails like the one just described encouraged
advisers to stop ADAs being transferred to a MySuper product by obtaining
an investment direction.?®® She said that it was never discussed that CFSIL
wanted to maximise the time that ADAs remained in default products so as
to maximise commissions.?% But she agreed that one of the purposes of
the communications sent to advisers and members asking them to confirm
their investment directions was to benefit advisers.?*® Ms Elkins also gave
evidence that moving ADAs into the MySuper product early may have
affected the relationship between CFSIL and its aligned advisers.?"

The final tranche of FirstChoice Personal Super member accounts
was transferred into the Essential Super product in August 2016.2%
A total of 23,451 ADA accounts, with balances totalling more than
$279 million were transferred.

2.2.2 Fees for no service conduct

After the Commission heard evidence in April 2018 about fees for no
service, CFS management conducted a review to identify whether adviser
service fees (ASFs) had been or were being deducted from the accounts
of deceased superannuation fund members. Management identified that

286 gee, eg, Exhibit 5.201, 6 July 2016, Email between CFSL and Financial Planner
Concerning CFS Updated Transfer ADA Accounts; see also Transcript, Linda Elkins,
14 August 2018, 4907.

287 Transcript. Linda Elkins, 14 August 2018, 4910—11; Exhibit 5.202,
16 September 2016, Email CFSL to Financial Planner.

288 Transcript, Linda Elkins, 14 August 2018, 4911-12.
289 Transcript, Linda Elkins, 14 August 2018, 4884—5.
290 Transcript, Linda Elkins, 15 August 2018, 4946.

291 Transcript, Linda Elkins, 15 August 2018, 4946.

292 Exhibit 5.194, 1 September 2016, Email, Colonial First State to APRA Concerning
Section 29WA Update Number 19; Transcript, Linda Elkins, 14 August 2018, 4896.
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accounts in Avanteos funds had ASFs deducted following a member’s
death and that the relevant product disclosure statement (PDS) did not
disclose the ongoing deduction of those fees.?**> Ms Elkins said that this
issue did not affect any other CBA RSE licensee.?*

Ms Elkins’ said that, before June 2018, Avanteos’ business rules had
allowed ASFs to be deducted from a member’s account even after it had
received notification of the member’s death.?*> Ms Elkins also acknowledged
that Avanteos did not require advisers to provide any positive confirmation
that the adviser had supplied ongoing services,?*® unless the adviser was
specifically investigated by Avanteos or CFSIL.%7

The management review also found that in late 2015 or early 2016,
Avanteos had become aware that relevant PDSs did not disclose that fees
might be deducted after death of the member. Changes were proposed

to be made to the relevant PDSs, and the register used to capture and
manage proposed changes to PDSs issued by Avanteos included the
change. But the change was not made. Ms Elkins said that the relevant
entry was moved to the ‘completed’ section of the register before it was
carried into effect.?®® No steps were taken at that time either to switch

off the ASFs or report the matter to ASIC or APRA.2%°

Ms Elkins told the Commission that when she was told of the review’s
findings in late April 2018, she immediately requested that steps be taken
to switch off ASFs for affected member accounts and to prevent future

293 Exhibit 5.182, Witness statement of Linda Elkins, 7 August 2018, 4 [19].
2% Transcript, Linda Elkins, 15 August 2018, 4963.
295 Exhibit 5.182, Witness statement of Linda Elkins, 7 August 2018, 3 [12].
2% Transcript, Linda Elkins, 15 August 2018, 4964.
297 Transcript, Linda Elkins, 15 August 2018, 4965.
298 Exhibit 5.182, Witness statement of Linda Elkins, 7 August 2018, 4 [20].
299 Exhibit 5.182, Witness statement of Linda Elkins, 7 August 2018, 4 [20].

72



Final Report

deductions from accounts of members who died.3® She also requested
that the regulators be notified.**' This was done on 1 May 2018.3%2

At the time of the Commission’s inquiries, the exact amount of ASFs that
had been deducted from member accounts after the member’s death had
not been determined. The preliminary estimates Ms Elkins provided the
Commission were that 1,714 member accounts had been affected and

a total of $2.93 million had been deducted.**® A remediation program

had also commenced by the time of the hearings and was expected

to be substantially completed by February 2019.3%

On 9 October 2018, after the Commission’s hearings into superannuation
had concluded, CBA announced certain actions it would take in respect
of adviser fees, including:3%

» rebating of grandfathered commissions for Commonwealth Financial
Planning (CFP) customers;

* reviewing any advice fees charged to deceased estates across
its advice licensees and refunding with interest any instances
where unauthorised fees have been charged;

» taking steps to remove certain fees on legacy wealth products
from January 2019, which it said would benefit around 50,000
customer accounts by approximately $20 million annually; and

» providing all customers of CFP with an option to review their
ongoing service arrangements every two years.

300 Exhibit 5.182, Witness statement of Linda Elkins, 7 August 2018, 4 [21].
301 Exhibit 5.182, Witness statement of Linda Elkins, 7 August 2018, 4 [21].

302 Exhibit 5.182 Witness statement of Linda Elkins, 7 August 2018, Exhibit LME-2
[CBA.0002.2558.7264]; see also Exhibit 5.182, Witness statement of Linda Elkins,
7 August 2018, Exhibit LME-3 [CBA.1004.0085.0001].

303 Exhibit 5.182, Witness statement of Linda Elkins, 7 August 2018, 9 [46].
304 Exhibit 5.182, Witness statement of Linda Elkins, 7 August 2018, 10 [49].
305 Exhibit 5.437, 9 October 2018, CBA ASX Announcement 9 October 2018.
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At the time of the announcement, CBA Wealth Management
Chief Operating Officer Michael Venter said:3%

Charging unauthorised advice fees to deceased estates is unacceptable.
A broader review of deceased estates is underway across our advice
licensees. It will go back seven years to ensure that any instances
where unauthorised fees have been charged are identified and

refunded with interest.

2.2.3 Commissions, contribution fees and grandfathering

When considering what CFSIL and other superannuation entities
did in response to the introduction of the MySuper arrangements
three points need to be borne in mind.

First, the trustee of the MySuper fund could charge only fees of the

kinds permitted by section 29V of the SIS Act. Second, when ADAs were
transferred into a MySuper account, advisers could no longer be paid any
trailing or other commissions out of the amounts standing to the credit of
that account.®™” Third, because transferring ADAs to a MySuper account cut
the flow of commissions, the transfer worked to the financial detriment of
advisers. That detriment could be avoided by the adviser or fund obtaining
from an existing member of a fund an investment direction. It followed that
superannuation entities that relied on advisers introducing new members to
their funds had reasons to delay transferring ADAs to a MySuper product,
thus preserving the flow of commissions and providing time to secure
investment directions.

306 Exhibit 5.437, 9 October 2018, CBA ASX Announcement 9 October 2018.

307 This was the effect of SIS Act ss 29SAC, 29S(2)(f) and 29T(1)(a), which together required
an RSE licensee to elect that it would not charge a member who holds a MySuper product,
in relation to that product, a fee all or part of which relates directly or indirectly to costs
incurred by the RSE licensee: (a) in paying conflicted remuneration to a financial services
licensee, or a representative of a financial services licensee; or (b) in paying an amount
to another person that relates to conflicted remuneration paid by that other person to
a financial services licensee, or a representative of a financial services licensee. The
definition of ‘conflicted remuneration’ would include trail and other commissions.
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CFSIL is a dual-regulated entity. It is both the responsible entity (RE) for
managed investment schemes and trustee of superannuation funds. As
RE, it charged commissions on funds invested in the scheme. And, as
RE, CFSIL paid the amount of commission charged to the client’s adviser,
if the commission was ‘grandfathered’. (The commission was treated as
‘grandfathered’ if the advice licensee to whom the commission was paid
had been engaged by the client before the FOFA changes came into force.)
If there was no linked adviser, CFSIL retained the commission for itself.3%®
If the member later engaged a new adviser, Ms Elkins said that CFSIL
would still retain the trailing commission charged to that account.**® And
trailing commissions would continue to be paid after members died.3'°
These commissions continued to be paid by the reversionary beneficiary
(the person nominated by the member to receive that member’s benefits
in the event of their death) even if the beneficiary had been nominated
before the effective date of the FoFA legislation.?™

Ms Elkins told the Commission that, at the time of giving her evidence,
CFSIL did not have the capability to rebate commission amounts to
members®'? and had not reduced its fees to remove the commissions.®"
She said that, other than at the time of FoFA’s introduction and CFSIL’s
subsequent work to ensure compliance with the legislation’s grandfathering
provisions, the trustee had not considered whether to continue charging
trailing commissions.?"* However, the issue was under review at the time
of the hearings.?'®* Ms Elkins said that CBA's strategic position with respect
to trailing commissions, generally, would need to be determined and taken

308 Transcript, Linda Elkins, 14 August 2018, 4920.
309 Transcript, Linda Elkins, 14 August 2018, 4915.
310 Transcript, Linda Elkins, 15 August 2018, 4967.
Transcript, Linda Elkins, 15 August 2018, 4967.
Transcript, Linda Elkins, 14 August 2018, 4918.

31
312

313 Transcript, Linda Elkins, 14 August 2018, 4918; see also Transcript,

Linda Elkins, 15 August 2018, 4968.
314 Transcript, Linda Elkins, 14 August 2018, 4920.

315 Transcript, Linda Elkins, 14 August 2018, 4918; see also Transcript,
Linda Elkins, 15 August 2018, 4968.
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into consideration before CFSIL could make a decision to remove
trailing commissions.3

As noted above, after the superannuation hearings concluded, CBA
announced that it would rebate grandfathered commissions for CFP
customers.?'” It was not clear from CBA’'s announcement whether this would
extend to grandfathered commissions paid to other CBA advice licensees.
Mr Venter said at the time: ‘We support the removal of grandfathered
commissions from superannuation and investment products across the
wider industry and believe a legislative approach should be considered’.
This suggests he believed that CBA may see a first-mover disadvantage

if it were to make such changes voluntarily.

CFSIL also paid commissions in respect of members who had joined the
fund before 1 July 2014, but who had switched from the accumulation

to pension phase between 19 November 2014 and 30 June 2015.

This was against the regulations but would have been allowed under
regulations made but disallowed by the Senate.3®

To elaborate, after the FoFA legislation took effect, regulations were
introduced that provided that where a member with a superannuation
interest in the ‘growth phase’ before 1 July 2014 elected to receive a
pension, the election or receipt of pension was not treated as having
occurred on or after 1 July 2014.3'° The effect of these regulations would
have been to permit the grandfathering provisions to apply. The regulations
were disallowed by the Senate. ASIC announced that it would ‘take a
practical and measured approach to administering the law’ as it stood
after the disallowance of the regulations and that it would work with
Australian financial services licensees by ‘taking a facilitative approach’
until 1 July 2015.320

3

e
(2]

Transcript, Linda Elkins, 15 August 2018, 4951-3.
7 Exhibit 5.437, 9 October 2018, CBA ASX Announcement 9 October 2018.
Transcript, Linda Elkins, 14 August 2018, 4926.
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® Corporations Amendment (Streamlining Future of Financial Advice) Regulation 2014 (Cth).

320 ASIC, Media Release 14-307MR, 19 November 2014.
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In May 2015, CBA wrote to ASIC noting the relevant background and said
that confusion had resulted from the disallowance of the regulations.3?' It
set out various potential interpretations of the legislation that might permit
the fund to grandfather commission payments.3?? CBA said that, if narrower
interpretations of the applicable grandfathering provisions were to be
adopted, CFSIL would require time to assess and address a number of
issues so that there was an orderly and staged implementation process.
CBA asked ASIC to consider issuing the affected Group entities with

a ‘no-action’ letter or extend the facilitative compliance period to

31 July 2015 in order to allow the Group time to engage with ASIC.323

In a letter dated 22 July 2015, ASIC refused to provide the extension
sought, but gave a limited no-action letter.3** ASIC said that the facilitative
compliance period was not equivalent to a transition period and could only
be relied upon by licensees that were making reasonable efforts to comply
with the law. ASIC said that licensees did not appear to be doing this.3?°
However, ASIC said that it understood that the relevant licensees, including
CFSIL, may need to undertake a range of steps in order to permanently
cease the relevant payments of conflicted remuneration. It was on this
basis that ASIC said it had decided to provide the limited no-action letter.
ASIC confirmed that, subject to certain qualifications, it did not intend

to take action for breaches of the relevant provisions where:

» the breach occurred from 1 July 2015 to 22 October 2015; and

» the breach occurred as a result of a benefit being given or received in
relation to a client who switched from the accumulation to the pension
phase within FirstChoice from 19 November 2014 to June 2015.

Ms Elkins told the Commission of efforts in October 2013 by representatives
of CBA and CFSIL (including herself) to lobby Treasury officials and a
ministerial adviser to allow the continuation of grandfathered commissions

321 Exhibit 5.210, 29 May 2015, Letter CBA to Commissioner Tanzer of ASIC.

322 Exhibit 5.210, 29 May 2015, Letter CBA to Commissioner Tanzer of ASIC, 7.
323 Exhibit 5.210, 29 May 2015, Letter CBA to Commissioner Tanzer of ASIC, 10.
324 Exhibit 5.211, 22 July 2015, Letter ASIC to CBA.

325 Exhibit 5.211, 22 July 2015, Letter ASIC to CBA.
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when a member switches from the accumulation to the pension phase.3%
Ms Elkins said that she lobbied for clarification in the law,3?” but agreed that
it was not in the interests of members that grandfathered commissions be
continued when the member switched from superannuation to pension.
She said, in hindsight, CFSIL should not have been lobbying for that.’?®

The Commission also heard evidence about the grandfathering and
payment of ‘contribution fees’. Ms Elkins said that contribution fees are
payable as a percentage on each contribution made by a member3* and
were maintained and grandfathered after FoFA. Ms Elkins was not certain
whether contribution fees were payable when the member was not linked
to an adviser and whether, in that event, parts of the fee flowed to CBA

or CFSIL.33° CFSIL said in its submissions that if contribution fees were
grandfathered, they may still be payable after a member had been delinked
from an adviser and that, in that situation, CFSIL would retain the fees.3*!

During the Commission’s hearings, Ms Elkins said that, as trustee, CFSIL
had not considered removing contribution fees until recently.®*? At a
meeting held on 21 June 2018, the Product Governance Forum of CFS
endorsed a recommendation to remove contribution fees.** On 9 October
2018, as noted above, CBA announced that it would take steps to rebate
grandfathered commissions for CFP customers and to remove ‘certain fees’
on legacy wealth products from January 2019.3** The announcement

did not say whether those fees included contribution fees.

326 Exhibit 5.212, 25 October 2013, Email Russel to Rubinsztein and Others.

327 Transcript, Linda Elkins, 14 August 2018, 4926.

328 Transcript, Linda Elkins, 15 August 2018, 4926.

329 Transcript, Linda Elkins, 15 August 2018, 4965, 4950.

330 Transcript, Linda Elkins, 15 August 2018, 4950.

331 CFSIL and Avanteos, Module 5 Case Study Submission, 11 [30].

332 Transcript, Linda Elkins, 15 August 2018, 4950.

333 Exhibit 5.221, 21 June 2018, Minutes of CFS Product Governance Forum.
334 Exhibit 5.437, 9 October 2018, CBA ASX Announcement 9 October 2018.
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2.2.4 Selling of superannuation through CBA branches

In 2012, CFS and CBA started developing a program for CFSIL to create a
superannuation product that CBA would sell in its branches.*® The product
was to be Essential Super. As already explained, Essential Super was
intended to be a low cost, simple, superannuation product. 3¢ The original
target market was CBA customers who came through CBA's branches

and distribution network.3%"

In June 2013, CFSIL and CBA made a Distribution and Administration
Services Agreement.?® The Agreement said that CBA would provide
‘Services’ to CFSIL (including distribution of Essential Super using training
and compliant ‘resources’), as well as the use of its branches and the
development of marketing materials and web content.®° In exchange, CFSIL
was required to pay CBA an annual fee of 30% of the total net revenue
earned by the trustee in relation to the fund in the relevant financial year.34
Mr Chun said this fee was based on the costs that CBA bank incurred
versus the costs that CFSIL incurred.?*'

Mr Chun told the Commission the parties presented the proposed
distribution model to ASIC in 2012 and early 2013. He said that they

did so because they recognised that there were ‘potential risks around
the general advice distribution model ... potentially blurring into personal
[advice] and because the distribution model was a major undertaking

of CBA, and a new one.3*?

335 Exhibit 5.233, Witness statement of Peter Chun, 7 August 2018, 4 [14]; Transcript, Peter
Chun, 15 August 2018, 4987.

336 Transcript, Peter Chun, 15 August 2018, 4988; see also, Transcript, Linda Elkins,

15 August 2018, 4968.
337 Transcript, Peter Chun, 15 August 2018, 4988.
338 Exhibit 5.233, Witness statement of Peter Chun, 7 August 2018, 4 [16].

339 Exhibit 5.232, Witness statement of Peter Chun, 31 July 2018, Exhibit PC-1
[CBA.0001.0398.3229 at .3258].

340 Exhibit 5.232, Witness statement of Peter Chun, 31 July 2018, Exhibit PC-1
[CBA.0001.0398.3229 at .3258].

341 Transcript, Peter Chun, 15 August 2018, 4988.
342 Transcript, Peter Chun, 15 August 2018, 4989.
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Under the model CBA presented to ASIC, its branch staff would seek

to create customer ‘interest’ in taking up Essential Super after either a
transaction, financial ‘health check’ or a request or referral involving that
customer.®** Mr Chun told the Commission that ‘the person in the branch
is not attempting to make any assessment of whether [Essential Super is]
appropriate for the member’. He said, ‘[w]e were not recommending other
products to the customer. We were making them aware of this particular
superannuation offering.”*

After the distribution model was introduced, CBA engaged KPMG to conduct
‘mystery shopper’ exercises in various branches. CFSIL received copies of
the reports for each exercise.>* In its first report, in respect of an exercise
conducted in September 2013, KPMG found that:3+¢

» there was a high volume of compliance exceptions;
* 85% of shoppers were not provided with a Financial Services Guide;

* 40% of shoppers were not provided with a PDS (for the Essential
Super product);

* 95% of customer service representatives did not follow
the application process in detail; and

» 85% of shoppers were not provided with a general advice
warning as part of the inquiry/sale.3¥’

343 Transcript, Peter Chun, 15 August 2018, 4990.
344 Transcript, Peter Chun, 15 August 2018, 4993—4.
345 Exhibit 5.232, Witness statement of Peter Chun, 31 July 2018, 4 [28].

346 Exhibit 5.232, Witness statement of Peter Chun, 31 July 2018, Exhibit PC-27
[CBA.0001.0463.6783].

347 Transcript, Peter Chun, 15 August 2018, 4991.
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Mr Chun said that further changes and improvements were made to the
sales approach as a result of this report, particularly about providing a
general advice warning, which he described as ‘an important element
of the control’.348

KPMG conducted further mystery shopper exercises in December 2013
and September 2014. These exercises revealed some improvement, but
compliance exceptions persisted.**® Mr Chun said that CFSIL was aware
that the conduct identified in the mystery shopper reports may have
constituted breaches of applicable legislation.®°

CFSIL did not give ASIC the results of KPMG’s mystery shopper exercises
until December 2014.3%" In the meantime, in August 2014, ASIC had

issued a notice to CBA seeking books and records in respect of the sale

of Essential Super by CBA branch staff.3*2 ASIC had become concerned
about the use of the ‘financial health check’ alongside a recommendation of
Essential Super.®5® Mr Chun said that he became aware of ASIC’s concerns
towards the end of 2016 or beginning of 2017 and that steps were taken

by CBA to make changes.?** The changes included no longer allowing
consolidation of superannuation funds in branches in January 2017.3%°

Towards the end of 2016 or in early 2017, ASIC told CBA that it was
concerned about CBA's conduct.?¢ A position paper provided by ASIC
dated 20 February 2017 set out ASIC’s concerns.®’ These included that:

348 Transcript, Peter Chun, 15 August 2018, 4991-2.

349 Exhibit 5.232, Witness statement of Peter Chun, 31 July 2018,
Exhibit PC-27 [CBA.0001.0463.6783], Exhibit PC-28 [CBA.0001.0463.6838],
Exhibit PC-29 [CBA.0001.0463.6720].

350 Exhibit 5.232, Witness statement of Peter Chun, 31 July 2018, 5 [31].
351 Exhibit 5.232, Witness statement of Peter Chun, 31 July 2018, 5 [32].

352 Exhibit 5.232, Witness statement of Peter Chun, 31 July 2018,
Exhibit PC-24 [CBA.0001.0463.0629].

353 Transcript, Timothy Mullaly, 17 August 2018, 5225.
3% Transcript, Peter Chun, 15 August 2018, 4992—3.
355 Transcript, Peter Chun, 15 August 2018, 4992—3.
3% Transcript, Timothy Mullaly, 17 August 2018, 5230.

357 Exhibit 5.310, Witness statement of Timothy Mullaly, 3 August 2018,
Exhibit TM-16 [ASIC.0041.0002.6128].
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» ASIC suspected that branch staff employed by CBA had been providing
personal advice, as opposed to general advice, in the sale of Essential
Super. This gave rise to contraventions by CBA of a number of provisions
of the Corporations Act including sections 961B, 961K, 961L, 952C(1)
and 912A(1);

+ the general advice model adopted by CBA carried the inherent risk that
personal advice would be given — and that CBA was aware of this;

* this risk was exacerbated by the discussion of Essential Super being
linked to, or following directly on from, the conduct of a financial health
check;

« if personal advice was provided, the customer would not have the benefit
of the protections afforded by Chapter 7 of the Corporations Act; and

» ASIC suspected that CBA had contravened its general obligation to
ensure that financial services covered by its Australian financial services
licence are provided efficiently, honestly and fairly in accordance with
section 912A(1)(a).

In its response dated 17 March 2017, CBA said that it ‘firmly believed

that at all times it has acted in accordance with its legal obligations, ASIC
regulatory guidance and, more broadly, its objective to put customers first
in respect of the distribution of Essential Super’.3%® Although no particular
outcome was referred to in ASIC’s paper, CBA said that it did not consider
that court proceedings would be an appropriate enforcement outcome and
that a ‘negotiated outcome’ would represent ‘the most appropriate and
efficient outcome’.3%® CBA also said that ‘[bJecause court proceedings are
not warranted, we also do not consider that the present is a case in which
an enforceable undertaking is required’.*®® CBA proposed some changes

3% Exhibit 5.310, Witness statement of Timothy Mullaly, 3 August 2018,
Exhibit TM-4 [ASIC.0041.0005.0407 at .0408].

359 Exhibit 5.310. Witness statement of Timothy Mullaly, 3 August 2018,
Exhibit TM-4 [ASIC.