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Today, the Commission denied a Petition for Rulemaking[1] filed on behalf of Coinbase Global, Inc. | was pleased
to support the Commission’s decision for three reasons. First, existing laws and regulations apply to the crypto
securities markets. Second, the SEC addresses the crypto securities markets through rulemaking as well. Third, it
is important to maintain Commission discretion in setting its own rulemaking priorities.

Existing laws and regulations already apply to the crypto securities markets.

There is nothing about the crypto securities markets that suggests that investors and issuers are less deserving of
the protections of our securities laws. Congress could have said in 1933 or in 1934 that the securities laws applied
only to stocks and bonds. Instead, Congress included a long list of 30-plus items in the definition of a security,
including the term “investment contract.”

As articulated in the famous Supreme Court decision, SEC v. W.J. Howey Co.,[2] an investment contract exists
when there is the investment of money in a common enterprise with a reasonable expectation of profits to be
derived from the efforts of others. The Howey Court said that the definition of an investment contract “embodies a
flexible, rather than a static, principle, one that is capable of adaptation to meet the countless and variable
schemes devised by those who seek the use of the money of others on the promise of profits.” This test has been
reaffirmed by the Supreme Court numerous times—the Court cited Howey as recently as 2019.

In a later decision, the Supreme Court said in Reves v. Ernst & Young, “Congress’s purpose in enacting the
securities laws was to regulate investments, in whatever form they are made and by whatever name they are
called.”[3]

The analyses in Howey and Reves, which have functioned well for decades and been applied to various forms of
investment, focus on the economic reality of transactions, instead of labels or form. For years, federal courts have
applied those Supreme Court precedents to the particular facts and circumstances presented by crypto assets,
with no court concluding that these standards are unworkable as applied to a crypto asset.[4] Of course, under this
case-by-case analysis, not every crypto asset is necessarily offered and sold as a security. Nevertheless, the
Supreme Court’s analysis has proven a workable method of determining whether a financial instrument is offered
and sold as a security.


https://www.sec.gov/about/commissioners/gary-gensler
https://www.sec.gov/about/commissioners/gary-gensler
https://www.sec.gov/about/commissioners/gary-gensler
https://www.sec.gov/news/speeches-statements?aId=edit-news-type&field_person_target_id=&year=All&speaker=&news_type=Statement

Thus, to the extent that crypto assets are offered and sold in the form of an investment contract, and to the extent
that entities intermediate transactions in crypto asset securities, the federal securities laws apply.

The Commission has long explained that, as with any type of instrument, if a particular crypto asset is offered and
sold as a security, its offer or sale requires disclosure through the registration process developed by Congress to
protect investors.[5] These disclosures and protections remain important in the context of crypto assets that are
securities, as evidenced by numerous and notorious fraudulent schemes in this space. | disagree with the petition’s
assertion that it is not feasible to identify an “issuer” of crypto asset securities. An issuer need not be a formal
company issuing stock; it also includes a person or entity that organizes or sponsors the organization that is
investing funds in an enterprise for profit. Federal courts have identified the issuers of crypto assets that were
offered and sold as securities. Moreover, these issuers have material information concerning the issuer and those
securities that, absent disclosure, is not readily available to prospective and existing investors. The current
registration and disclosure regime accommodates a variety of issuers and securities. As the petition acknowledges,
offerings of crypto asset securities have been registered or qualified under those existing securities laws.[6]

The securities laws also require any person who acts as a securities intermediary—such as a broker-dealer,
exchange, clearing agency, or transfer agent—to register with the Commission and thereby comply with specific
statutory and regulatory requirements. Although the petition suggests that intermediaries are not required to
conduct transactions in crypto asset securities, in fact, the Petitioner itself is an intermediary in the crypto asset
markets—an intermediary that facilitates transactions on its own internal ledgers rather than using blockchain
technology.[7] These regulatory requirements protect investors from manipulation, fraud, and other abuses—all of
which have been experienced in the intermediation of crypto asset securities.

For example, the Commission has brought enforcement actions against persons acting as broker-dealers in crypto
asset securities without registration that have perpetrated costly fraud against their customers and counterparties.
[8] Similarly, trading platforms for crypto asset securities that fulfill exchange functions must register or operate
pursuant to an exemption,[9] and the evasion of such oversight contributed to the collapse of many trading
platforms, resulting in substantial investor losses.[10] To the extent that entities are acting as clearing or transfer
agents with respect to transactions in crypto asset securities, they too are subject to registration and important
investor protection provisions.[11]

The SEC addresses the crypto securities markets through rulemaking as well.

| disagree with the petition’s assertion that now is the right time for the regulatory action it suggests. The
Commission and its staff are currently pursuing numerous undertakings applicable to crypto asset securities and
intermediaries, and the Commission’s assessment of whether and, if so, how to alter the existing regulatory regime
may be informed by the results of these initiatives.

For example, the Special Purpose Broker-Dealers Release provides a five-year period during which broker-dealers
operating in defined circumstances will not be subject to Commission enforcement action for violating certain
broker-dealer requirements with regard to activities in crypto asset securities.[12] | disagree that the Special
Purpose Broker-Dealers Release has not proved to be workable; the timeframe for this initiative has yet to expire,
and a broker-dealer has now registered with the Financial Industry Regulatory Authority to operate pursuant to the
Special Purpose Broker-Dealers Release.[13]

The Commission also has proposed and solicited comment on a number of rules applicable to crypto asset
securities, including those relating to Regulation Best Execution, Safeguarding Advisory Client Assets, Regulation
Systems Compliance and Integrity, and Amendments Regarding the Definition of “Exchange.”[14] The Commission
also is currently pursuing a number of enforcement actions alleging that crypto asset market participants have
violated existing securities laws and regulations, the results of which could provide the Commission with additional
information and experience.[15] Moreover, as the marketplace for crypto asset securities develops, Commission
staff continue to engage with crypto asset market participants, including by providing staff guidance regarding
crypto asset securities and non-security crypto assets,[16] and by contributing to reports on crypto assets such as



those requested by Executive Order[17] and produced through multinational efforts.[18] The information gained
from any or all of these efforts could inform the Commission’s consideration of its regulatory approach in this area.

It is important to maintain Commission discretion regarding rulemaking priorities.

An important part of the Commission’s responsibility is determining how best to deploy the resources that
Congress entrusts to us. We thoughtfully consider the timing and priorities of our regulatory agenda and how to
best utilize our talented and hardworking staff. Discretion to determine the priorities of our regulatory agenda,
especially with respect to discretionary rulemaking like that requested by the Petitioner, is a critical element of our
ability to faithfully execute Congress’s mandate. While the crypto market experiences outsize fraud, abuse, and
noncompliance relative to its size, it nevertheless is a small portion of the bigger-than-$110 trillion capital markets.
It is important that the Commission maintain discretion to direct focus to whichever parts of the capital markets
need updated regulation.

Conclusion

As | said prior to the collapse of one of the largest noncompliant crypto intermediaries that cost investors billions of
dollars, meaningful engagement with the SEC is always welcome, and | look forward to working with crypto
projects and intermediaries that wish to comply with the law. Of course, just as in other parts of the securities
markets, registration and compliance take work. This is appropriate, though, because it’s the work that ensures that
investors get the full, fair, and truthful disclosure they deserve. As Gurbir Grewal, the Director of the SEC’s Division
of Enforcement, has said, “You simply can’t ignore the rules because you don't like them or because you’d prefer
different ones: the consequences for the investing public are far too great.”

The investing public benefits when they receive disclosures and related protections about a project’s prospects and
business. The investing public benefits when intermediaries are registered and overseen. The investing public
benefits when all industry participants compete on a level playing field.

The existing securities regime appropriately governs crypto asset securities. | agree with the Commission’s
decision to deny the petition.
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